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United States Court of Appeals for the 
District of Columbia 


a. District Court of the United States for the 

District of Columbia 

At Law Xo. 90205 

J. Edward Jones, Plaintiff , 
vs. 

Joseph P. Kennedy, James M. Landis, George C. Matthew^, 
Robert E. Healy, et al., Defendants. 

United States of America, 

District of Columbia, ss: 

BE IT REMEMBERED, that in the District Court of thje 
United States for the District of Columbia, at thie 
City of Washington, in said District, at the time|s 
hereinafter mentioned, the following papers weiie 
filed and proceedings had, in the above-entitled 
cause, to wit: 

1 Declaration 

Filed May 23 1038 j 

United States District Court for the District of Columbia 

i 

At Law No. 90205 

J. Edward Jones, 100 Morris Lane, Scarsdale, N. Y., | 

Plaintiff, 

vs. 

Joseph P. Kennedy, James M. Landis, George C. Matthew^, 
Pennsylvania Ave & 18 St. X. W., Robert E. Healy, 
Pennsylvania Ave. & 18 St. X. W., Defendants. 

Plaintiff complaining of the defendants alleges: 

1. Plaintiff is a citizen and resident of the State of Ne'fa 
York. 

2. That the defendant Joseph P. Kennedy is a citizen and 
resident of the State of Massachusetts; that the defendant 
James M. Landis is a citizen and resident of the State of 
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Massachusetts; that the defendant George C. Matthews is 
a resident of the District of Columbia and maintains an 
office therein; that the defendant Robert E. Healv is a resi¬ 
dent of the District of Columbia and maintains an office 
therein. 

3. That the matters hereinafter complained of occurred 
in and eminated out of the District of Columbia, and were 
caused, instigated, and inspired by the defendants, and each 
of them. 

4. At the times hereinafter mentioned, the defendants, 
.Kennedy, Landis, Matthews, and Healv were members of 
the Securities and Exchange Commission, an administra¬ 
tive tribunal invested with quasi judicial functions 

2 and powers and created by the provisions of the 
Securities Exchange Act of 1934 (48 Stat. 885). 

5. That each of said defendants was appointed to mem¬ 
bership to the said Securities and Exchange Commission 
by appropriate executive order; that each of said defen¬ 
dants upon his acceptance of said appointment entered 
upon the performance and discharge of the duties encum¬ 
bent in said office. 

6. That it was the duty of defendants as members of the 
said Securities and Exchange Commission to accept and 
receive registration statements tendered in compliance with 
the provisions of the Securities Act of 1933 and to give fair, 
just, impartial, and unbiased consideration thereto and to 
ascertain whether statements so tendered were in reason¬ 
able compliance with the requirements of law. 

7. That heretofore and on or about the 4th day of May, 
1935, plaintiff caused to be prepared and filed with the 
Securities and Exchange Commission a registration state¬ 
ment for an investment trust on such forms as had been 
theretofore promulgated and adopted by defendants, and 
which forms were delivered to the plaintiff for such pur¬ 
pose, and that said registration statement so tendered and 
filed with the Securities and Exchange Commission was in 
due, proper, and full compliance with said Securities Act 
of 1933 and all acts and regulations amendatory and con- 
firmatorv thereof. 

8. That defendants thereupon maliciously entered into 
a common plan and conspiracy to make, and caused to be 
made false allegations that plaintiff’s said registration 
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statement as filed was affirmatively and negatively deficiefit 
and was not in compliance with the statutes of Congress |n 
obedience to which it was tendered. 

3 9. That it was a further part of said plan aijd 
conspiracy that defendants would issue, cause to be 

issued, and would sanction the issuance of false and mis¬ 
leading statements and publicity releases to the press <j>f 
such a nature and character as were calculated to impuiie 
plaintiff’s honesty, business character, and integrity, to dis¬ 
credit plaintiff, and to invite the attention of the citizenry 
of the country at large to the charges which defendants $o 
falselv and malieiouslv made, caused to be made, and sane- 

v f 7 7 

tioned. 

10. That it was a further part of said common plan anjd 
conspiracy that defendants would cause anouncements to 
be made and published that plaintiff’s proposed investment 
trust failed to meet the standards and requirements im¬ 
posed upon issuers of newly created issues of securities by 
the Securities Act of 1933 and that defendants would insti¬ 
tute proceedings commonly referred to as “stop order,’ 
proceedings and would cause announcement to be made and 
published that plaintiff had been called upon by the Securi¬ 
ties and Exchange Commission to show cause why a “sto^> 
order’’ should not be made in respect of his said investment 
trust. 

11. That it was the further part of said common plan and 
conspiracy that defendants would cause a public hearing 
to be held in the offices and under the auspices of the Secur¬ 
ities and Exchange Commission, in the City of Washing¬ 
ton, D. C., and that plaintiff be compelled to attend thereat 
and participate therein. 

12. That it was a further part of said common plan and 
conspiracy that defendants would designate as the persob 
to preside at such hearing a member of the legal staff cjf 

the Securities and Exchange Commission who, by 

4 reason of his association with the defendants and 
with said Securities and Exchange Commission woul^l 

not be qualified to hear and determine any controversial 
matter or matters therein arising in any fair, impartial, 
and unbiased manner, and defendants otherwise intended 
to deny plaintiff a fair and impartial opportunity for head¬ 
ing and due process of law. 
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13. That it was a further part of said common plan and 
conspiracy that plaintiff would be summoned to attend such 
hearing and would be interrogated upon such events, cir¬ 
cumstances, things, and matters as was calculated by de¬ 
fendants to discredit him before his established clientele 
and otherwise upon matters which were irrelevant and im¬ 
material to the subject matter of said registration state¬ 
ment. 

14. That it was a further part of said common plan and 
conspiracy that defendants would make, sanction, or cause 
to be made, allegation of fact in respect to said registration 
statement, and said investment trust, as well as of plaintiff 
which were wholly irrelevant and immaterial to the matters 
therein tendered and of a nature which were calculated to 
place plaintiff severlv at damage. 

15. That it was a further part of said common plan and 
conspiracy that defendants would utilize the processes and 
proceedings authorized by the Securities Act of 1933, for 
the purpose of effectuating their purposes. 

16. That in pursuance of said common plan and con¬ 
spiracy, and for the purpose of effectuating same, defen¬ 
dants willfully, maliciously, and unlawfully, on or about 
the 23rd day of May, 1935, in the City of Washington, D. C., 
caused to be made and published, and sanctioned the mak¬ 
ing and publication of false and malicious allega- 

5 tions that plaintiff’s registration statement, previ¬ 
ously tendered to the Securities and Exchange Com¬ 
mission by plaintiff, was affirmatively and negatively de¬ 
ficient and constituted a violation of the Securities Act of 
1933, and failed to reasonably meet the standards and re¬ 
quirements imposed upon issuers of securities by the pro¬ 
visions of the Securities Act of 1933. 

17. That defendants thereupon willfully, maliciously, and 
unlawfully caused such false and misleading charges to 
be made and issued in the form of publicity releases of the 
Securities and Exchange Commission and as such to be cir¬ 
culated among and published by the press of the country 
at large. 

18. That simultaneously therewith, defendants willfully, 
maliciously, and unlawfully made public a telegraphic 
notice inviting the plaintiff to show cause before the Se¬ 
curities and Exchange Commission why a “stop order” 
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should not be made suspending the effectiveness of his 
registration satement tendered as aforesaid. 

19. That thereafter, and on or about the 25th da>j of 
May, 1935, defendants made an order, designating one Jphn 
S. Hurley as trial examiner to preside at such hearing to 
administer oaths and affirmations, to take and hear testi¬ 
mony, and to render his report to defendants thereon.; 

20. That thereafter, and on or about the 5th day of June, 
1935, defendants unlawfully and maliciously made a further 
order rescinding the appointment of John S. Hurley as the 
person to preside at such hearing, and designated in his 
place instead one William Green, who was then a member 
of the legal staff of the Securities and Exchange Comijiis- 
sion, and who thereby was disqualified to act in the 
premises, and who, among other things, by reason of his 

association with defendants and his loyalty to the 
6 said Securities and Exchange Commission, was not a 

fit or proper person to hear and decide controversial 
matters in said proceeding, or to exercise therein an un¬ 
biased and unprejudiced mind, and was otherwise disquali¬ 
fied from so comporting himself or so conducting said 
proceedings as to afford the plaintiff a fair and impartial 
hearing in the premises, or otherwise to afford the plaiiitiff 
due process of law. 

21. That by reason of defendants’ wrongful and mali¬ 
cious conduct as aforesaid, and after due consideration, of 
the matters and issues so falsely tendered, plaintiff on or 
about the 18th day of June, 1935, did duly and lawfully 
tender to the Securities and Exchange Commission, by its 
said trial examiner, a complete and unequivocal with¬ 
drawal of said registration statement, and did thereby 
lawfully and effectually terminate and extinguish the juris¬ 
diction of defendants to proceed further in the premises, 
and to continue with any alleged form of consideration of 
the subject matter of said “stop order” proceedings. 

22. That defendants thereupon wrongfully, unlawfully, 
and maliciously refused to accept the lawful withdraWal 
of the plaintiff of his registration statement as aforesaid, 
and wrongfully, unlawfully, and maliciously continued} or 
caused to be continued, and sanctioned a continuation of the 
“stop order” proceedings so as aforesaid initiated by 
them. 


6 


J. EDWARD JONES VS. J. P. KENNEDY, ET AL. 


23. That defendants thereupon unlawfully and mali¬ 
ciously caused a further process of subpoena to be issued in 
the name of the Securities and Exchange Commission, and 
in the name of the United States of America, by the terms 
of which defendants sought to compel the plaintiff to at¬ 
tend the partake of said proceedings so as aforesaid termi¬ 
nated by the plaintiff's lawful withdrawal of his registra¬ 
tion statement. 

7 24. That defendants thereupon wrongfully, un¬ 
lawfully and maliciously caused said process of sub¬ 
poena to be delivered to United States Marshal for the 
District of Columbia, with instructions that the same be 
forthwith served upon plaintiff. 

25. That upon the failure of the said United States 
Marshal for the District of Columbia, to effect service of 
said unlawful and improper process of subpoena upon the 
plaintiff, defendants unlawfully and maliciously caused to 
be published or sanctioned the issuance and publication of 
releases and statements to the press to the effect that the 
plaintiff had eluded said Marshal and had unlawfully 
flouted the jurisdiction of the Securities and Exchange Com¬ 
mission and had fled, evaded, and secreted himself from 
proper agents and agencies of the law and Government. 

26. That defendants thereafter unlawfully and mali¬ 
ciously persisted in their improper acts and conduct as 
aforesaid, and in their unlawful endeavors to maintain and 
conduct said “stop order” proceedings and to compel the 
plaintiff's attendance thereat, and participation therein, and 
in furtherance thereof, defendants caused the plaintiff to be 
served with said unlawful and improper process of sub¬ 
poena, in the City, County, and State of New York. 

27. That in response to said unlawful and improper proc¬ 
ess of subpoena, issued by defendants as aforesaid, plain¬ 
tiff again did duly and lawfully tender to the Securities and 
Exchange Commission, by its said trial examiner, 'William 
Green, a further complete and unequivocal withdrawal of 
said registration statement, as well as a further objection 
to the alleged asserted jurisdiction of defendants to proceed 

further in the premises, and to further continue in 

8 any pretended form of consideration of the subject 
matter of said unauthorized and unlawful “stop 

order” proceeding, and defendants thereupon further un- 
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lawfully, wrongfully, and maliciously rejected, and sanc¬ 
tioned the rejection of such withdrawal of said registra¬ 
tion statement and overruled and sanctioned the overruling 
of plaintiff’s lawful objection to defendants’ illegally {as¬ 
serted jurisdiction in attempting to maintain and contiijue 
said proceeding. 

28. That defendants* acts and conduct in the premises 
as aforesaid were whollv arbitrarv and unreasonable, alnd 
wholly beyond the province, scope, and authority of their 
official functions and provinces. 

29. That defendants thereafter wrongfully and mali¬ 
ciously and unlawfully instituted or authorized and sanc¬ 
tioned the institution of proceedings in the United States 
District Court for the Southern District of New York,j in 
their further endeavor to compel the attendance of flic 
plaintiff before the Securities and Exchange Commission, 
and to obtain judicial sanction for the unlawful and im¬ 
proper maintenance and continuance of said “stop ordejr” 
proceedings, and in justification thereof, willfully and mali¬ 
ciously reasserted or sanctioned the reassertion of the fallse 
allegations that plaintiff's said registration statement,| as 
filed, was affirmatively and negatively deficient, and wjill- 
fullv and maliciously reasserted that plaintiff’s registra¬ 
tion statement, as tendered, was not in reasonable com¬ 
pliance with statutes of Congress in obedience to whiclji it 
was tendered. 

30. That defendants simultaneously therewith, wrohg- 
fullv and maliciouslv and unlawfullv caused to be released 
for publication by the press, various statements purported 
to be made on behalf of the Securities and Exchange Com¬ 
mission, and by the general tenor and purport of 

9 which defendants wrongfully sought to make it ap¬ 
pear that such illegal proceedings as were then be¬ 
ing maintained and prosecuted were authorized by law and 
in the interest of the Securities and Exchange Commission. 

31. That the endeavors of the defendants to maintain 
and continue the said “stop order” proceedings, andj in 
instituting the said proceedings, in the United States Dis¬ 
trict Court, Southern District, in the City, County, and 
State of New York, in furtherance thereof, and all of the 
acts and conduct of defendants therein, were wholly arbi¬ 
trary and unreasonable, and wholly beyond the province, 
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scope and authority of their official functions and authority, 
and all of defendants' acts therein, as well as the institu¬ 
tion and maintenance of said proceedings, was and did 
constitute an illegal, unwarranted, and tyrannical abuse of 
the powers entrusted to and the authority of the Securities 
and Exchange Commission, and constituted an illegal and 
unwarranted harassment of the plaintiff’ and an illegal in¬ 
vasion of and interference with plaintiff in the conduct of 
his affairs. 


32. That after the institution of said proceedings, and 
on or about the 6th day of April, 1936, all of the acts in 
said proceedings of tile Securities and Exchange Commis¬ 
sion done, caused, inspired, and instigated by defendants 
as aforesaid, subsequent to plaintiff’s original tender of 
the withdrawal of his registration statement as herein¬ 
before alleged, were among other tilings adjudged illegal 
and void, wholly arbitrary and unreasonable and without 
support and right, principle, or law, and upon such adjudi¬ 
cation, final judgment was rendered in said proceedings in 
favor of the plaintiff. 

33. That by reason of the acts of defendants, as herein¬ 
before alleged, plaintiff was required to and did obtain 

legal advice, counsel, and representation, and paid 
10 and became obligated to pay large sums of money 
therefor in the defense of the proceedings instigated 
bv defendants as aforesaid, and bv reason of the institu- 
tion, maintenance, and prosecution of said proceedings and 
by reason of the damaging character of the publicity in¬ 
spired and instigated by defendants to be attendant there¬ 
on, plaintiff suffered substantial loss in the amount and 
volume of his business to his damage in a sum upwards of 
one million dollars ($1,000,000.00). 


WHEREFORE, plaintiff demands judgment against the 
defendants in the sum of one million dollars ($1,000,000.00), 
together with the costs and disbursements of this action. 


J. EDWARD JONES 


HYMAN I. FISCHBACH 
Attorney for Plaintiff 
70 Pine Street 
New York 


J. EDWARD JONES VS. J. P. KENNEDY, ET AL. 


9 


United States of America 
District of Columbia SS. 

J. Edward Jones, being duly sworn deposes and sajys: 
That he is the plaintiff in the within action; that hi? has 
read the foregoing complaint: that the same is true accord- 
ing to his best knowledge, information and belief. 


J. EDWARD JONES 

Sworn to and subscribed before me this 23rd dav of |Mav, 
1938. 

NORMAN 0. CHASE 
(Notarial Seal) Notary Public 


11 Demurrer to the Declaration by Defendants 
George C. Mathews and Robert K. Healy 


Filed June 13 1938 

# # * 

The defendants George 0. Mathews and Robert E. Healy 
sav that the declaration is bad in substance. 

w 

ALLEN E. THROOP 
THOMAS J LYNCH 
ROBERT E KLINE Jr 
GEORGE A McNULTY 
Attorneys for Defendants 
George C. Mathews j and 
Robert E. Healy 


The matters of law intended to be argued on this de¬ 
murrer are as follows: 

1. At the times alleged in the declaration these djefen- 
dants as well as the other defendants named therein jwere 
public officers, being Commissioners of the Securities and 
Exchange Commission, an administrative agency o£ the 
federal government, and as such were not subject to! per¬ 
sonal liability for acts within the general scope of their 
authoritv regardless of their motives. 

2. The acts complained of were within the general scope 
of the defendants’ authority. 
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3. The averments of the declaration that defendants 
acted wrongfully, maliciously and unlawfully, and that their 
acts and conduct were arbitararv and unreasonable and 
wholly beyond the province, scope and authority of their 
official business and powers, are merely legal conclusions, 
and as such add nothing to the declaration. 

4. The averments of the declaration that the defendants 
conspired together to do the things it is alleged they did 

add nothing to the declaration. 

12 5. The declaration fails to state a cause of action 

against these defendants. 

Oral argument of this demurrer is requested. 

ALLEN E. THROOP 
THOMAS J LYNCH 
ROBERT E KLINE Ji; 
GEORGE A McNULTY 
Attorneys for Defendants 
George C. Mathews and 
Robert E. llealy. 

District of Columbia: SS: 


George A. McNulty, being duly sworn, on his oath says 
that he mailed a copy of the attached “Demurrer to the 
Declaration by Defendants George C. Mathews and Robert 
E. Healy”, in a sealed envelope, by registered mail, with 
the proper postage affixed, directed to Mr. J. Edward 
Jones, 100 Morris Lane, Scarsdalc, New York, and mailed 
another copy of said Demurrer, in a sealed envelope, by 
registered mail, with the proper postage affixed, directed 
to Mr. Hyman I. Fischbach, 70 Pine Street, New York, New 
York. 


GEORGE A McNULTY 


Subscribed and sworn to before me this 13th day of June, 
1938. 

CHARLES E. STEWART, 
Clerk. 


By R. E. LEE GOFF 
Asst. Clerk 
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13 Motion for Order to Produce and File Warrant 
of Attorney and Motion to Strike Demurrer . 

Filed June 29 1938 j 

# * * 

i 

Comes now the plaintiff through his counsel and ijnoves 
the Court for an order requiring Allen E. Throop, Thomas 
J. Lynch, Robert E. Kline and George A. McNulty attor¬ 
neys for the Securities and Exchange Commission appear¬ 
ing as such in this cause as attorneys for the defendants 
George C. Mathews and Robert E. Healy, to produce and 
file their warrant of attorney, signed by the said defen¬ 
dants, with the Clerk of this Court within five days [from 
the date of said order; and for an order striking jfrom 
the files the demurrer filed by them on June 13, 1938 $s at¬ 
torneys for the Securities and Exchange Commissioii, for 
want of legal authority to appear as such in this cau^e on 
behalf of said defendants. This motion is supported by af¬ 
fidavit of plaintiff annexed hereto and made a part hereof. 

JAMES J LAUGHLIN j 
Counsel for Plaintiff, j 


Affidavit in Support of Motion to Strike 

* * # 

J. Fdward Jones, being duly sworn on oath depose^ and 
says: \ at this suit was brought by him against the said de¬ 
fendants in their individual capacity and its subject-matter 
is of no concern to the government of the United States; 
that on June 13, 1938 Allen E. Throop, Thomas J. Lynch, 
Robert E. Kline and George A. McNulty filed a demurrer 
on behalf of the defendants George C. Mathews and Robert 
E. Healy and served a copy thereof upon counsel 
14 for the plaintiff. Affiant further says that Allen E. 

Throop, Thomas J. Lynch, Robert E. Kline and 
George A. McNulty are employes of the United States Gov¬ 
ernment and were appointed bv virtue of the Act of «|Fune 
6, 1934 (48 Stat. 885) (Title 15, Sec. 78 d USCA) and are 
not permitted to engage in the private practice of law. Af¬ 
fiant says that the said Allen E. Throop, Thomas J. L^nch, 
Robert E. Kline and George A. McNulty are paid out of the 
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funds in the Public Treasury and they have not been au¬ 
thorized by any law of the Congress, or other lawful sources, 
to appear in this cause for and on behalf of the above 
named defendants or anv of them. 

Affiant further says that his rights in this suit will be 
greatly jeopardized, and any judgment which might be 
rendered therein will be void, by the presence in this cause 
of the aforesaid attorneys and agents of the Government of 
the United States, as attorneys for the above defendants 
or any of them. And the affiant further saith not. 

J EDWARD JONES 

Subscribed and sworn to before me this 27th day of 
June 1938. 

EILEEN M. KEARNEY 
(Seal) Notary Public 

N. Y. Co. Clk’s #314 
N. Y. Co. Reg. #OK496 

My commission expires March 30, 1940 

JAMES J LAUGHLIN 

Counsel for Plaintiff 


15 Demurrer to the Declaration by the Defendant 

Joseph P. Kennedy 

Filed July 30 1938 

# # * 

The defendant Joseph P. Kennedy says that the declara¬ 
tion is bad in substance. 

JOHN J. BURNS 
E. CORTLANDT PARKER 
Attorneys for the Defendant 
Joseph P. Kennedy. 

Statement of the Matters of Law Intended to be Argued 

1. At all times referred to in the declaration, the de¬ 
fendant Kennedy and the other defendants named therein 
were public officers, being Commissioners of the Securities 
and Exchange Commission, an administrative agency of 
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the United States Government, and as such the sai^l de¬ 
fendants were not subject to personal civil liability fob acts 
within the general scope of their authority regardless of 
their motives. 

2. The acts complained of were within the general scope 

of the authority of the defendant Kennedy and the pther 
defendants. | 

3. The averments of the declaration that the defendants 
acted wrongfully, maliciously and unlawfully, and that their 
acts and conduct were arbitrary and unreasonable and 
wholly beyond the province, scoj)e and authority of their 
official business and powers, are legal conclusions which 
add nothing to the declaration, and hence should be disre¬ 
garded. 

4. The averments of the declaration that the defendants 
conspired together to do the acts and things alleged are im¬ 
material as a matter of law and should be disregarded. 

5. The declaration does not state a cause of acjtion 

16 against the defendant Kennedy. 1 

Oral argument on this demurrer is requested, tb be 
heard at the same time as oral argument is heard on the! de¬ 
murrers heretofore filed in this cause to the same declara¬ 
tion by the defendants Mathews and Healy. 

JOHN J. BURNS 
E. CORTLANDT PARKE 
Attorneys for the Defendant 
Joseph P. Kennedy. | 

________ | 

i 

17 Demurrer to the Declaration by the Defendant 

James M. Landis 

Filed September 7-1938 

# • 

The defendant James M. Landis says that the declara¬ 
tion is bad in substance. 

ROBERT E KLINE Jr 
Attorney for the Defendant 
James M. Landis 



! 

R 
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Statement of the Matters of Law Intended to be Argued 

1. At all times referred to in the declaration, the de¬ 
fendant Landis and the other defendants named therein 
were public officers, being Commissioners of the Securities 
and Exchange Commission, an administrative agency of 
the United States Government, and as such the said de¬ 
fendants were not subject to personal civil liability for acts 
within the general scope of their authority regardless of 
their motives. 

2. The acts complained of were within the general scope 
of the authority of the defendant Landis and the other de¬ 
fendants. 

3. The averments of the declaration that the defendants 
acted wrongfully, maliciously and unlawfully, and that 
their acts and conduct were arbitrary and unreasonable 
and wholly beyond the province, scope and authority of 
their official business and powers, are legal conclusions 
which add nothing to the declaration, and hence should be 
disregarded. 

4. The averments of the declaration that the defendants 
conspired together to do the acts and things alleged are 
immaterial as a matter of law and should be disregarded. 

5. The declaration does not state a cause of action 

against the defendant Landis. 

18 Oral argument on this demurrer is requested, to 
be heard at the same time as oral argument is heard 
on the demurrers heretofore filed in this cause to the same 
declaration by the defendants Mathews and Healy. 

ROBERT E KLINE Jr 
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19 Amended Complaint for Damages — Conspir¬ 

acy—Malicious Prosecution 

Filed May 15 1939 

In the District Court of the United States 
For the District of Columbia 

Case 90,205. 

J. Edward Jones, 100 Morris Lane, Scarsdale, New 

York, Plaintiff, 

vs. 

Joseph P. Kennedy, Ambassador to the Court of iSaint 
James, London, England; James M. Landis, Dean Har¬ 
vard Law School, Cambridge, Massachusetts; George 
C. Mathews, Pennsylvania Avenue & Eighteenth St., 
N. W., Washington, I). C.; Robert E. Healy, Pennsyl¬ 
vania Avenue & Eighteenth St., N. W., Washington, D. 
C.; John J. Burns, Rockefeller Center, New York,; New 
York; John L. Flynn, c/o John J. Burns, Rockefeller 
Center, New York, New York; William H. Ra|bell, 
c/o John J. Burns, Rockefeller Center, New York,! New 
York, Defendants. j 

The amended Bill of Complaint of J. Edward Jones, the 
Plaintiff herein, shows unto the Court the following; j 

1. Plaintiff is a Citizen of the United States and 

20 a resident of the State of New York. 

2. The Defendant, Joseph P. Kennedy is a cijtizen 
of the United States and a resident of the State of Massa¬ 
chusetts and is at the present time located in London,! En¬ 
gland. 

3. The defendant, James M. Landis is a citizen of the 
United States and a resident of the State of Massachusetts. 

4. The defendant, George C. Mathews is a citizen of the 
United States and a resident of the District of Columbia. 

5. The defendant Robert E. Healy is a citizen of I the 
United States and a resident of the District of Colunjbia. 

6. The defendant John J. Burns is a citizen of the Unjited 
States and a resident of the State of New York. 

7. The defendant John L. Flynn is a citizen of the United 
States and a resident of the State of New York. 

| 
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8. The defendant William H. Rabell is a citizen of the 
United States and insofar as the plaintiff knows is now a 
resident of the State of New York. 

9. At the time hereinafter mentioned, the defendants 
Kennedy, Landis, Mathews and Healy were members of 
the Securities and Exchange Commission, an administra¬ 
tive tribunal invested with quasi judicial functions and pow¬ 
ers and created by the provisions of the Securities Ex¬ 
change Act of 1934 (48 Statute 885). 

10. That each of said defendants was appointed to mem¬ 
bership to the said Securities and Exchange Commission 
by appropriate executive order; that each of said defen¬ 
dants upon acceptance of said appointment entered upon 
the performance and discharge of the duties incumbent in 
said office. 

11. The defendant Burns at the times herein mentioned 
was general Counsel of the Securities and Exchange 

21 Commission and his duties in that office had to do 
with the necessary legal work within the scope of 
the Act as provided by law. 

12. The defendant Flynn at the time herein mentioned 
was attached to the legal staff of the Securities and Ex¬ 
change Commission and his work in that capacity had to 
do with the performance of legal duties within the limits of 
the Act as specified by law. 

13. The defendant Raybell at the times mentioned herein 
was designated as Assistant Chief Investigating Account¬ 
ant for the Commission and his work in that capacity was 
under the supervision of the defendants Kennedy, Burns 
and Flvnn. 

14. All defendants named herein are sued in their indi¬ 
vidual capacities. 

15. Plaintiff alleges that at the beginning of the acts 
complained of and at the time of the formation of the con¬ 
spiracy charged herein, he (the plaintiff) had been in the 
oil business for manv vears and his business was chiefly 
concerned with the buying and selling of interest in crude 
oil producing properties. In his business he retained a re¬ 
search staff engaged in studies of petroleum economics and 
the problems of the petroleum industry, in the course of 
which he espoused the cause of so called “ independents ’’ 
of the industry in their controversy with major petroleum 
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organizations and in the efforts of the “independents’! to 
enlighten public policy with regard to the facts and condi¬ 
tions relating thereto. 

16. Plaintiff further alleges that on or about MarcH 4, 
1933, the American public was advised of a change in Fed¬ 
eral Governmental Policv toward industrv involving a 
“New Deal” that implied the adoption of principles for 
the protection of individuals (so called “forgotten men)”) 

situated in industry similar to the position of that 
22 occupied by “independents” of the petroleum [in¬ 
dustry. Consequently, one of the first acts of the 
new Administration in the establishment of such “Njew 
Deal” policy was to call a “Governors’ Oil Conference” to 
meet in Washington, D. C. on Monday, March 27, 1933, dur¬ 
ing the first month of the incumbency of the new Adminis¬ 
tration. Said conference was called by the Secretary)of 
the Interior, one Harold Lov Ickes, who stated in his in- 

• * I . 

vitation to the Governors the announced purpose of said 
conference as one for “solving the problems” of the pe¬ 
troleum industry. The invitation stated that the princi¬ 
pal problem to be “grappled with” was “one of over pro¬ 
duction” of crude oil in this country. The plaintiff Re¬ 
ceived an invitation to attend such conference and was des¬ 
ignated by the Honorable Ruby Laffoon, Governor of t ie 
Commonwealth of Kentucky to represent said Common¬ 
wealth of Kentucky at said Conference. 

17. Plaintiff further alleges that in such capacity he wept 
to Washington, D. C. and while there had occasion to melet 

7 • i 

with said Secretary of the Interior who thereupon advisgd 
plaintiff that “I am not an oil man and I do not know a 
damn thing about the oil business”, whereupon plaintiff 
proceeded in a respectful manner in an attempt to enlightcjn 
said Secretary of the Interior concerning an error whicjh 
the plaintiff then informed the said Secretary had been 
made by said Secretary in his use of erroneous statistics 
relating to the relationship of supply and demand of crud|e 
oil, which erroneous statistics said Secretary mistakenly 
had used in his invitation for the said Governors Oil Con¬ 
ference, which invitation said Secretary had extended tp 
certain governors of oil producing states. Plaintiff alsp 
thereupon pointed out to said Secretary facts and true fig}- 
ures respecting the relationship of supply and demand of 
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23 crude oil and informed said Secretary of the statis¬ 
tical position of the petroleum industry with regard 

thereto. 

18. Plaintiff further alleges that at his first meeting with 
the said Secretary of the Interior, said Secretary evinced 
an angry and bellicose attitude toward the Plaintiff be¬ 
cause the Plaintiff in the words of the Secretary “had gone 
over my head” in sending certain telegrams to Governors 
of certain sovereign oil producing states, suggesting to 
said Governors that they appeal to the Secretary of the 
Interior for representation at the said Governors Oil Con¬ 
ference, to which the Governors in question had not been 
invited until after the dispatch of said telegrams by the 
Plaintiff. 

19. Plaintiff further alleges that said Secretary se¬ 
verely criticized said Plaintiff in a very hostile manner 
for thus bringing about an enlargement of said Governors 
Oil Conference beyond the scope of that originally pro¬ 
vided bv said Secretary to which said Secretary stronglv 
objected. 

20. Plaintiff further alleges that upon subsequent oc¬ 
casions that Plaintiff in his conception of his duty as an 
American Citizen appeared before various committees of 
the Senate and House of Representatives of the Congress 
of the United States in analyzing the problems of the pe¬ 
troleum industry and in opposing legislation sponsored by 
the said Secretary of the Interior. 

21. Plaintiff further alleges that plaintiff in February 
1934- presented a memorial to the Members of Congress of 
the United States regarding the problems of the petroleum 
industry in which memorial plaintiff analyzed problems of 
the petroleum industry and look respectful opposition to 
the Federal Oil Policy sponsored by the said Secretary of 
the Interior and in which memorial said Plaintiff made rec¬ 
ommendations in conflict with the policy advocated 

24 by the said Secretary of the Interior. A copy of such 
memorial is attached hereto as Exhibit A, and made 

a part of this complaint. 

22. Plaintiff further alleges that following the presenta¬ 
tion of said memorial, the House of Representatives of the 
Congress of the United States conducted a sweeping inves¬ 
tigation of the problems of the petroleum industry through 
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a Sub-Committee* of the House Committee on Inter-Scate 
ami Foreign Commerce, which Sub-Committee, after Sev¬ 
eral months of labors submitted a report in which report 
said Committee refused to approve legislation sponsored 
by the said Secretary. 

23. Plaintiff further alleges that on November 14, 1934, 
said Secretary of the Interior delivered a public address 
before a convention of oil men assembled in Dallas, Texas, 
in which address said Secretary ridiculed the industry and 
compared the policies of our leading petroleum organiza¬ 
tions to the prolific antics of guinea pigs, and threatened 
nationalization of the American petroleum industry ajs a 
public utility. Plaintiff thereupon in the belief that sjaid 
Secretary’s threat to nationalize the petroleum industry 
constituted a danger to a fundamental principle of jthe 
American System of Government, addressed a communica¬ 
tion to the President of the United States under datej of 
November 24, 1934, in which Plaintiff outlined reasons for 
a request which plaintiff made in such communication for 
the removal of said Harold Lov Ickes as Administrator for 
the (’ode of Fair Competition for the Petroleum Industry, 
which office said Secretary then occupied under appo^ 
ment of the President of the United States by virtue 
authority vested in said President by the National Ind| 
trial 




licitv 


nt- 
of 
us- 

I 

Recovery Act (now defunct). A copy of such letter 
to the President is attached as Exhibit B and made 
a part of this complaint. 

24. Plaintiff further alleges that widespread pib- 
was given to the request of Plaintiff for the remoyal 
of said Secretary from his office as Administrator for the 
petroleum code and comment appeared in newspapers ajnd 
magazines of the country regarding the charges and coun¬ 
ter charges and controversies between said Secretary <ind 
Plaintiff. 

25. Plaintiff further alleges that within a few days fol¬ 
lowing the dispatch by plaintiff of the said letter to the 
President of the United States, the public offices of the de¬ 
fendants were utilized by the defendants in the institution 
of an unwaranted, illegal, invalid and unconstitutional in¬ 
vestigation of plaintiff’s business activities and private 
affairs accompanied and followed by the release by defen¬ 
dants of public statements made for the benefit of a)id 
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given to the press for publication to the American people 
of grossly inaccurate, improper, unfair, untruthful and mis¬ 
leading statements and publicity releases which statements 
and publicity releases were known by the defendants to be 
false, improper, inaccurate, untruthful, unfair and mislead¬ 
ing, and which statements and publicity releases insinuated 
and implied non-existent conditions of fact relating to said 
plaintiff which statements and publicity releases grossly 
reflected adversely upon the business standing, reputation 
and integrity of the plaintiff. Tlie action of the defendants 
in this respect was without just or probable cause and was 
malicious and was beyond the scope of their official duties. 

26. Plaintiff further alleges that defendants in their offi¬ 
cial capacities were appointees of the same political author¬ 
ity that brought into Federal public office, the said Harold 

Lov Ickes, Secretarv of the Interior and Adminis- 
26 trator of the ("ode for fair competition for the pe¬ 
troleum industrv and that said defendants being a 
part of the political Administration with which said Ickes 
was with them identified were in sympathy with the public 
aims and political welfare of said Ickes and that because 
of such position and influence embarked upon the unlawful 
conspiracy charged herein. 

27. Plaintiff further alleges that without any complaint 
whatsoever that defendants acting maliciouslv and without 
probable or just cause and acting beyond the scope of their 
official duties as officers of the Government, but acting in 
concert and in pursuance of a general unlawful conspiracy 
did combine, confederate, conspire and agree among them¬ 
selves and with each other to initiate and further a brutal 
and hostile investigation or “fishing expedition” for the 
invalid purpose of harassing and persecuting the plaintiff 
to the end of the ruination of his business, the destruction 
of his business organization, his standing and his reputa¬ 
tion, all of which had been built up over many years of ef¬ 
fort from one address, .342 Madison Avenue, New York, 
New York. 

28. Plaintiff further alleges that in further pursuance of 
said conspiracy, defendants acted in a wholly unreasonable 
and arbitrary manner to commit acts and practices which 
find no support in right principle and law and that in such 
conspiracy said defendants violated the cardinal precepts 
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upon which the Constitutional safeguards of personal lib¬ 
erty in America ultimately rests. 

29. Plaintiff further alleges that in the furtherance of 
the unlawful conspiracy, defendants herein supplantc<jl the 
standing law by their mere wills to the end that Govern¬ 
ment insofar as its authority was lodged in tli<j offi- 
27 cial offices held by defendants ceased to be a govern¬ 


ment of law and became one of autocracy. 

30. Plaintiff further alleges that the acts and practices 
committed by the defendants in the unlawful pursuance of 
the conspiracy charged herein, were representative o{‘ the 
exercise of arbitrary power that violated the rule of the 
United States. 

31. Plaintiff further alleges that the defendants acting 
maliciously and without just or probable cause and acting 
beyond the scope of their official duties in pursuance of Jsaid 
conspiracy, utilized the offices and power of the Securities 
and Exchange Commission, a governmental agency wjhich 
was under the direction, control and supervision of said 
defendants, as officials of said agency, and through such 
offices defendants conducted investigations and hearings 
which were not based upon specific grounds and were \Vith- 
out any warrant of law and that such investigations j and 
hearings were unlawful in their very inception and as such, 
violative of plaintiff’s constitutional rights. 

32. Plaintiff further alleges that the unlawful and in¬ 
valid acts and practices of the conspirator defendants sub¬ 
merged in petty tyranny the liberties and rights guaranteed 
to this plaintiff by the Constitution of the United Statcjs. 

33. Plaintiff further alleges that the acts and practices 
of said defendants in furtherance of the conspiracy qom- 
plained of were tyrannical abuses of power of the officojs of 
the conspirator defendants and that such acts and prac¬ 
tices transcended and went beyond the official provinces of 
said defendants and were committed with malice or without 

just or probable cause or without any support in 
28 right principles or in law. 

34. Plaintiff further particularly alleges that the 
coconspirator defendants acting maliciously and without 
just or probable cause and acting beyond their official prov¬ 
inces in the conducting of said unlawful hearings and inves¬ 
tigations in pursuance of said conspiracy violated ! the 
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rights guaranteed to the plaintiff by the fourth Amend¬ 
ment to the Constitution of the United States by entering 
into a written stipulation or agreement with the plaintiff 
“to examine” plaintiff’s books, records, and files, “at” his 
offices, 342 Madison Avenue, Xew York, New York, for the 
“convenience” of said plaintiff and by subsequent viola¬ 
tion of such agreement or-stipulation by the forcible seiz¬ 
ure and removal from the premises without any warrant or 
legal right of the books, records, and files of said plaintiff 
which books, records and files defendants had agreed by 
written stipulation to examine “at” the offices of said 
plaintiff for the “convenience” of said plaintiff, and by 
subsequent violation of such agreement or stipulation by 
forcibly removing from plaintiff’s premises of the books, 
records, and files of said plaintiff. Plaintiff alleges such 
violation of his constitutional rights were made over his 
protest and plaintiff further alleges that not only was there 
no provision stipulated for the removal of said books, rec¬ 
ords and files from premises of plaintiff, but that on the 
contrary, that it was expressly stipulated by the defendants 
in writing that such books, records and files were to be 
examined bv the defendants “at” the offices of Plaintiff 


which written stipulation was violated in an arbitrary and 
despotic manner. 

35. Plaintiff further alleges that defendant conspirators 
acting maliciously and without just or probable cause and 
acting beyond the scope of their official duties and 
29 without any support in right principle or in law, con¬ 
spired, combined, confederated, schemed and agreed 
among themselves and with each other, to obtain in an un¬ 
lawful and illegitimate manner the names and addresses of 
the clients of said plaintiff and to intimidate said clients 
and to shatter the confidence of said clients uncomplain¬ 
ingly reposed in said plaintiff by sending or causing to be 
sent to said clients telegrams commanding said clients to 
appear before said defendants or their agent or agents with 
extraordinary speed and to bring with them all correspon¬ 
dence, literature and records of their transactions with such 
plaintiff, a copy of a telegam relating to this practice is at¬ 
tached hereto as Exhibit “C” and made a part of this 
complaint. 
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36. Plaintiff further alleges that following the dispatch 
lo members of his clientele of such telegram, in furtherance 
of this unlawful conspiracy, defendants conversed with s^aid 
members of plaintiff’s clientele and in conversations n^ade 
gross mis-statements of fact, and unjust and unwarranted 
insinuations grossly reflecting adversely upon the integrity 
and business standing of the plaintiff and acting njali- 
ciouslv and without just or probable cause and acting'be¬ 
yond the scope of their official duties, did browbleat, 
threaten, intimidate and create apprehension in the n|ind 
of said clientele to force said members of said clientele to 
sign complaints which said defendants themselves dictated, 
pro pa red and submitted to said clientele for signature] all 
of which was in pursuance of said unlawful conspiracy. 

37. Plaintiff further alleges that prior to the brow-beat¬ 
ing, threatening and intimidation of his clientele by *|aid 
defendants, no complaints during the many years thereto¬ 
fore of his business career had been filed against him! by 
any member of his clientele or by any State or Federal 


Public Official. 

30 38. Plaintiff further alleges that following the lle- 

gal seizure and unlawful removal of plaintiff’s books, 
records and tiles, said defendants acting maliciously and 
without just or probable cause and acting beyond the sc^pe 
of their official duties and in furtherance of the unlawful 
conspiracy to destroy the business and prestige of plaintiff 
and with intent to damage the reputation and standing of 
said plaintiff and to destroy and ruin the business which 
was his parceled out to so-called “competitors” of said 
plaintiff's, said “competitors” being of new and unknown 
standing, the names and addresses of plaintiff’s clientele 
upon whom the so-called “competitors” immediately be£an 
to prey and to solicit said clientele and in an attempt to take 
from said plaintiff the business of said clientele. 

39. Plaintiff further alleges that the defendants or their 
agents acting maliciously and without just or probable 
cause and acting beyond the scope of their official dutjies, 
established and maintained liason with said so-called “Com¬ 
petitors” and that said defendants or their agents, con¬ 
spired, combined, confederated, collaborated and cooper¬ 
ated with said so-called “competitors” to intimidate and 
to frighten said clientele and to induce said clientele; to 
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make purchases from said “competitors*’ and attempted to 
induce said clientele to make formal complaint against said 
plaintiff before said defendants. 

40. Plaintiff further alleges that defendants acting ma¬ 
liciously and willfully and with intent to defraud and de- 
« • 

prive plaintiff of his rights and privileges violated a stipu¬ 
lation entered into by said defendants with said plaintiff 
through plaintiff’s counsel to allow said plaintiff to intro¬ 
duce before said unlawful hearings and investigations tes¬ 
timony in his own behalf and to submit for the record mat¬ 
ters of refutation. 

31 41. Plaintiff further alleges that when Plaintiff 

attempted to make such submission and matters of 
refutation, the defendants peremptorily adjourned hearings 
subject to further notice of resumption and refused for¬ 
ever to reopen such hearings, thus denying to said plaintiff 
the opportunity of presenting evidence in his own defense 
which said defendants had promised to said plaintiff. 

42. Plaintiff further alleges that as a part of the unlaw¬ 
ful conspiracy the defendants wiekedlv and maliciously and 
without just or probable cause and acting beyond the scope 
of their official duties and in an endeavor to damage the 
plaintiff and to destroy his business and to break down the 
morale of his business organization all in pursuance of 
their common purpose and design did attempt to frighten, 
humiliate, and to cast scornful reproach and shame upon 
plaintiff and members of his organization. 

43. Plaintiff further alleges that in pursuance of such 
illegal plan and unlawful conspiracy defendants acting 
through their co-conspirator Flynn, a defendant herein, 
and during the conduct of said unlawful investigations and 
hearings made threats to certain members of the business 
organization of said plaintiff. As an illustration of the 
illicit technique employed in this respect, the defendant 
Flynn during a time when plaintiff’s auditor was waiting 
in an ante-room in the offices of defendants to resume his 
testimony as a witness at said unlawful hearing being con- 
ducted by said defendants and conspirators made to plain¬ 
tiff’s auditor in an undertone a remark as follows: “I am 
going to get you after this is over’’. The effect of such 
remark was to frighten, to worry, to distract and to cause 
great apprehension in the mind of said auditor witness 
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32 and other members of plaintiff’s business organi¬ 
zation. 

44. Plaintiff further alleges that similar tacties on 
the part of defendant Flynn were exhibited toward jplain- 
tiff's executive assistant, Mr. John 0. Scattergood, ai man 
of estimable reputation and character and a husband and 
father of three children and a person of very sensitive na¬ 
ture, which created in said Scattergood such havoc of mind, 
apprehension and worry and humiliation as to resuljt in a 
weakening of his physical resistance to a point whcjre he 
soon thereafter contracted a bodily infection which caused 
his premature and untimelv death, therebv contributing 
to the destruction of the business organization of said plain¬ 
tiff* and to his damage in the deprivation of the services of 
a valued member of his business staff. 

45. Plaintiff' further alleges that the defendant coeon- 
spirators deliberately adopted and practiced as a pArt of 
their conspiracy herein referred to the policy and technique 
of destroying the spirit and morale of said plaintiff and 
members of his organization and in pursuance of said prac¬ 
tice defendant Flynn during the times of the acts com¬ 
plained of herein and in an attempt to humiliate said plain¬ 
tiff' and to destroy the spirit and morale of said plaintiff ihe 
said defendant Flynn proceeded to gloat over his accom¬ 
plishments in the direction of the unlawful acts and [prac¬ 
tices complained of and saw fit to charge himself copiously 
with intoxicating liquors and unsolicitedly and uninvited to 
call upon said plaintiff' and members of said plaintiff!’s or¬ 
ganization who were in conference at night concerning^ mea¬ 
sures for their defense--said conference being held in 
rooms of the Hotel Fillmore, New York City, and in reeling 
fashion to enter, with strong, nauseating and obnoxious 

breath and loud and raucous manner, the roonjis oc- 

33 cupied by said plaintiff and there to brag aiid to 
boast and in blustering and in reprehensible faishion 

concerning his part in this unlawful conspiracy and jo or¬ 
der numerous additional drinks of intoxicating liquorjs and 
at plaintiff’s expense and furthermore to engage physically 
in shoving and pushing a member of plaintiff’s business 
organization across the ffor of a wide room tumbling} said 
member of said organization plumb into the fireplace tjhere- 
bv frightening said member of said organization as well as 
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all others there present and causing: fear and distress of 
mind to the plaintiff. Plaintiff further alleges that the acts 
of the defendant Flvnn as above related are without the 
province of an official to the Federal government and that 
they are reprehensible and that they find no support in 
right principle or in law and they tended to cause great 
mental distress on the part of the plaintiff herein and they 
constituted an unwarranted and unjustifiable intrusion 
upon the privacy of the plaintiff and such violation caused 
great mental perturbation on the part of the plaintiff con¬ 
tributing to a destruction of his spirit and morale. 

46. Plaintiff further alleges that defendants acting mali¬ 
ciously and without just or probable cause and acting be¬ 
yond the scope of their official duties resorted to high 
handed and irresponsible tactics and methods deliberately 
designed to shatter the confidence of plaintiff’s clientele, to 
destroy the business of the plaintiff with his clientele and 
to induce members of his clientele to institue legal proceed¬ 
ings against plaintiff. As illustrative of this unlawful tech¬ 
nique the defendant Burns wrote a letter over his official 
signature advising one of the members of plaintiff’s cli¬ 
entele: “It is mv advice that you should take immediate 
steps to get your money back from Jones if you are able”. 
This client did not avail himself of such official advice be¬ 


cause he had already received over one hundred per 
34 cent from an investment made with plaintiff during 
the period December, 1930 to July 1935. It must be 
remembered at the time of the writing of this letter by the 
defendant conspirator Burns, that no action had been taken 
against the Plaintiff, or more specifically there had been 
no adjudication thereon. 

47. Plaintiff further alleges that in furtherance of such 
unlawful conspiracy the defendants acting maliciously or 
without just or probable cause and acting beyond the scope 
of their official duties conspired, combined, confederated 
and agreed among themselves and with each other to mis¬ 
represent to the clientele of the said plaintiff the true con¬ 
ditions of fact with respect to the effect upon plaintiff’s 
business caused by the acts of said defendants and cocon¬ 
spirators in causing to take legal proceedings against the 
plaintiff. As an illustration of this technique, defendant 
Kennedy at a social evening meeting with a wealthy lady 
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client of said plaintiff, willfully and deliberately misled said 
client by representing; to said client of said plaintiff that the 
Securities and Exchange Commission of which agency said 
defendant and coconspirator Kennedy then was Chairman, 
had “closed” the business offices of said plaintiff and that 
said plaintiff was “not allowed to sell royalties any mjore”, 
which representation by said defendant Kennedy was false, 
untruthful, improper, misleading and at that time tc| said 
defendant and coconspirator Kennedy known to be false, 
untruthful and misleading, and this act on the part of the 
defendant and co-conspirator Kennedy was malicious and 
without just or probable cause and beyond the scope of his 
duties as an official of the government and was done with 
deliberate intent to shatter confidence of the client oft said 
plaintiff and to alarm said client as to the safety of 
35 the investment made by said client with said plaintiff 
and to induce said client to institute legal proceed¬ 
ings against said plaintiff. This act on the part of said 
Kennedy coconspirator and defendant herein, was without 
just or probable cause and was done maliciously and be¬ 
yond the scope of his authority as a public official ayd in 
pursuance of the conspiracy complained of herein. 

48. Plaintiff further alleges upon information and belief 
gained from a written communication from said wealthy 
client approached by said defendant Kennedy in the plan¬ 
ner above charged that said client by virtue of said repre¬ 
sentation made to her by said defendant and co-conspifator 
Kennedy did become alarmed and frightened and apprehen¬ 
sive concerning her business relations with said plaintiff 
and the safety of her investment and thereupon did |pro¬ 
ceed to institute and cause a bringing about of legal jpro- 
ceedings against said plaintiff. 

49. Plaintiff further alleges that at the time of the siocial 
evening referred to above, no adjudication had been lhade 
of any issue joined between the agency of the Governn|ient, 
that is, the Securities and Exchange Commission, which at 
that time was under the direction and control of said de¬ 
fendants and under the chairmanship of defendant and co¬ 
conspirator Kennedy and the plaintiff herein, and plaintiff 
further alleges that for that reason alone, defendant and 
co-conspirator Kennedy had no right either in right prin¬ 
ciple or in law to make representations of the character of 
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those described above and that his act in making such rep¬ 
resentation was without his proper province as an official of 
the Federal Government and that it was in pursuance and 
in furtherance of the conspiracy complained of herein. 

50. Plaintiff further alleges that the defendants by acts 
in the unlawful conspiracy complained of herein, sub- 

36 jected plaintiff to extraordinary, unusual and illegal 
demands and solicitations of large sums of money 

from and by various sources and particularly to demands 
of extortion made by defendant Rabell who approached 
plaintiff with an offer to reveal to plaintiff the facts and 
details of the conspiracy then admitted to the plaintiff by 
Rabell providing said plaintiff would make payment to de¬ 
fendant Rabell of the sum of $27,500.00. 

51. Plaintiff further alleges that as an indication of the 
genuine nature of the defendant Rabell's participation in 
such conspiracy and his desire to extort money from the 
plaintiff and to damage the plaintiff thereby, defendant 
Rabell during the carrving out bv the defendants of the 
conspiracy complained of herein, communicated with plain¬ 
tiff and apprised plaintiff of his demand for $27,500.00 in 
consideration of which defendant Rabell offered to reveal 
the technique and machinations and purposes of defen¬ 
dant conspirators referred to herein and that defendant 
Rabell did reveal in conversation with plaintiff at plaintiff’s 
private home certain parts of said conspiracy complained 
of, an offer to reveal and make additional revelations as 
to said conspiracy as time progressed. 

52. Plaintiff further alleges that he discoursed with said 
defendant and conspirator Rabell for the sole and only 
purpose of determining the extent and purpose of the con¬ 
spiracy complained of herein and that plaintiff did so under 
advice of counsel and that plaintiff conducted his conversa¬ 
tion under the supervision and observation of counsel, wit¬ 
nesses and proper officers of the law and that phonographic 
and stenographic records were made of said conversations 
and that defendant Rabell at plaintiff’s home at the time of 

said conversation did then and there accept money as 

37 a part payment on account of his $27,500.00 demand 
and that said defendant Rabell tin reupon under or¬ 
ders and instructions from said plaintiff immediately was 



.T. EDWARD JONES VS. J. P. KENNEDY, ET AL. 


| 29 

I 

I 

arrested by officers of the law as he attempted to flee vj'ith 
the money of said plaintiff. 

53. Plaintiff further alleges that within twenty minutes 
of the apprehension and arrest of defendant Rabell by Offi¬ 
cers of the law at the private home of plaintiff in Scarsdale, 
New York, defendant Burns without any right, leave, or au¬ 
thority and without any invitation from plaintiff suddenly 
appeared on the lawn of the premises of plaintiff’s holme 
and in an agitated and excited demeanor demanded of plain¬ 
tiff’s counsel who was present “just how far am I involyed 
in this thing Fisehbach”? 

54. Plaintiff further alleges that defendant Burns ap¬ 
peared at plaintiff’s said home in Scarsdale, New York,! in 
the role of a trespasser; that he was not welcome thereat 
and that his personal presence was an imposition and ar¬ 
bitrary and an irresponsible, reckless and invasive act, ccjm- 
mitted without any support in right principle and law ajnd 
which act was beyond the scope of his official province I as 
General Counsel of the Securities and Exchange Conmjis- 
sion. 

55. Plaintiff further alleges that the extortion tactics 
of the defendant Rabell grew out of and solely from the 
conspiracy and common purpose of the conspirators, l|he 
defendants herein, and caused the plaintiff great sensa¬ 
tional and notorious publicity and subjected said plaintiff 
to great expense in providing for his protection from su(ch 
tactics as well as excessive mental distress and torture. ) 

56. Plaintiff further alleges that the acts of the defen¬ 
dant Rabell in attempting extortion referred to were with¬ 
out the just and proper province of an official of tpe 

38 American government and without support in rigfht 
principle or in law. 

57. Plaintiff further alleges that defendant Burns iin- 
solicitedlv and improperly approached and entered prejn- 
ises of plaintiff’s home at the time and upon the occasibn 
of the attempted extortion by defendant Rabell and that 
this act of defendant Burns who was present not as a polilce 
officer of the town of Scarsdale, N. Y. where plaintiff’s 
home is located but as a close collaborator and co-conspiija- 
tor of defendant Rabell and that defendant Burns thereby 
acted without his official province or capacity and that su^h 
action on the part of defendant Burns contributed to t|ie 
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mental distress and torture of the plaintiff and it found no 
support in right principle or in law. 

58. Plaintiff further alleges upon information and belief 
obtained in phonographically recorded conversation had 
with defendant Rabell at the time of the attempted extor¬ 
tion by defendant Rabell that a member of the White House 
Secretariat (White House Staff) at the outset of the insti¬ 
tution of the proceedings against plaintiff by the defen¬ 
dants, which proceedings originated almost immediately fol¬ 
lowing plaintiff's request for the removal of the said Har¬ 
old Lov Ickes, presidential appointee, as Administrator of 
the Code of Fair Competition for the Petroleum Industry 
and that said member of the presidential secretariat (White 
House Staff) thereupon communicated with defendant Ken¬ 
nedy, also a presidential appointee, as Chairman of the 
Securities and Exchange Commission and asked that he, a 
Secretary to the President of the United States be reas¬ 
sured that the proceedings which defendants at that time 
were in the act of instituting against said plaintiff would be 
“cinched”. 

59. Plaintiff further alleges that in pursuance of the com¬ 
mon plan and purpose of the conspirators the de- 

39 fendant Kennedy following his conversation with the 
member of the presidential secretariat (White House 
Staff) thereupon ordered and exhorted defendant Rabell 
the extortionist to be absolutely sure that he make a 
“cinch” of the case which had been originated against 
plaintiff and that defendant Kennedy called defendant 
Rabell the extortionist on the long distance telephone al¬ 
most nightly from Washington, 1). C. to Xew York City in 
furtherance of this conspiracy. 

60. Plaintiff further alleges upon information and belief 
gained from other sources but particularly from conversa¬ 
tions had with defendant-conspirator and extortionist Rab¬ 
ell that the originating motive for the conspiracy com¬ 
plained of herein grew from the controversy first had by 
plaintiff with said Harold Loy Ickes, presidential ap¬ 
pointee, and resulted in a malicious desire for revenge that 
took form and purpose in the common determination and 
plan of the defendant-conspirators named herein, also pres¬ 
idential appointees or appointees by indirect presidential 
authority. 
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61. Plaintiff further alleges that such purpose on j the 
part of individuals occupying high office in the government 
of the United States constituted as an important govern¬ 
mental agency is violative of those sacred principles of i the 
American governmental system which have been written 
into the Constitution of the United States as safeguards 
of human liberty and freedom and that violative as siucli 
nullified and rendered void the rights, privileges and liber¬ 
ties of the plaintiff. 

62. Plaintiff further alleges that the acts, practices b n d 
tactics of the defendants that carried the purpose of re¬ 
venge into effect where wholly arbitrary and unreasonable 

and that they constituted an abuse of power on the 
40 part of the defendants in the exercise of their official 
duties and they transcended the official province of 
defendants and that they were without any moral or lggal 
right and found no support in right principle or in law jiml 
if allowed to continue without redress to the citizen dam¬ 
aged thereby such acts and practices would submerge hu¬ 
man liberties in this country. 

* 

63. Plaintiff further alleges upon information and belief 
gained from a decision of the United States Supreme Ccjurt 
in the case entitled J. Edward Jones versus Securities hnd 
Exchange Commission that the acts and practices com¬ 
plained of herein were violative of plaintiff’s constitutional 
rights and that they were damaging to the standing and 
reputation of the plaintiff and to his business and that jthe 
acts of the defendants found no support in right principle 
or in law and that therefore such acts were acts committed 
in furtherance of this conspiracy and were committed by 
the defendants in their individual capacities and in condert 
and united in common purpose and design. 

64. Plaintiff further alleges upon information and bejief 
based upon court records that the defendants acting mali¬ 
ciously and without just or probable cause and acting be¬ 
yond the scope of their official duties did conspire, combine, 
confederate and agree among themselves and with eiich 
other to bring false criminal charges against the plaintiff 
and well knowing the said charges to be false did cause the 
false charges to be presented before the Federal grgnd 
jury for the Southern District of New York beginningjon 
the day immediately following the decision of the Unijted 
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States Supreme Court in the ease above cited and as a re¬ 
sult of the false testimony presented before the said "rand 
jury which the defendants and each of them knew to be 
false did obtain an indictment against the plaintiff charg¬ 
ing him with the violation of one of the laws of the 

41 United States. 

65. Plaintiff further alleges that the acts of the 
defendants which were malicious and without just or prob¬ 
able cause and beyond the scope of their duties as offi¬ 
cers of the government in bringing about the indictment 
of the plaintiff upon the strength of false criminal charges 
which the defendants knew to be false added greatly to 
the mental anguish and to the distress and torture of the 
plaintiff and to his family and subjected plaintiff to great 
and tremendous expense and compelled him to abandon 
his business over a long period of time in the absorption 
of his time and efforts in the defense of such charges. 

66. Plaintiff further alleges that although a jury of his 
peers fully vindicated and exonerated him of all charges 
in a trial on the merits of the case thus brought about by 
the conspiracy of the defendants great damage to his busi¬ 
ness was caused and a ruination of his business organiza¬ 
tion resulted and the destruction of the health of his im¬ 
mediate family followed and the impairment of his stand¬ 
ing and prestige has been irreparably damaged and lost 
beyond human power to recover. The acquittal and com¬ 
plete exoneration occurred on April 30, 1937. 

67. Plaintiff further alleges upon information and be¬ 
lief, his belief being obtained from a ruling of a United 
States District Court for the Southern District of Alabama 
on May 6, 1939 that the right to go about to speak one’s 
mind in this country and have it in print is a right guar¬ 
anteed by the Constitution of the United States and be¬ 
lieving that a full expose of the events and happenings 
attending the machinations of the defendant conspirators 
would be of distinct public service the said plaintiff pre¬ 
pared for publication a book entitled “And So They 

42 Indicted Me” and contracted with a responsible pub¬ 
lishing house for the printing, publishing and pub¬ 
lic distribution of such book. 

68. Plaintiff further alleges that prior to the completion 
by said publishing concern of the publishing of said book 
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“And So They Indicted Me” the defendants and conspira¬ 
tors herein acting through their co-conspirator Flynn and 
acting maliciously and without just or probable cause and 
acting beyond the scope of their official duties and in viola¬ 
tion of the right of free speech and attempting to suppress 
the freedom of the press and in violation of the civil rights 
of the plaintiff did by threats and intimidation deter sjaid 
publisher from completing the publication of the book 
“And So They Indicted Me”, and did thereby suppress jtlie 
publication of such book and violate the principle of the 
freedom of the press thereby compelling the plaintiff \yho 
is not a book publisher to publish and to distribute the lxj>ok 
“And So They Indicted Me” at his own time and expense 
and on his own initiative. A copy of the book thus pub¬ 
lished is attached hereto as Exhibit I) and made a part! of 
this complaint. 

69. Plaintiff further alleges by way of pointing out to 
this Court that the said book “And So Thev Indicted 
Me” having been published as aforesaid and many thou¬ 
sands of copies of said book having gained wide circula¬ 
tion and distribution throughout this country and abroad 
to the accompaniment of great publicity in the press of this 
countrv and in foreign countries and to the definite knoM- 
edge thereof to the defendants herein and that none of the 
defendants objected to, questioned, disputed or denied tne 
truthfulness, validity or authenticity of any of the state¬ 
ments made or facts revealed within said book nor hajve 
any steps been taken by any of the defendants herein to 
the continued distribution and sale of said book. ; 

43 70. Plaintiff further alleges that defendants jin 

pursuance of the conspiracy complained of issued 
from time to time “publicity releases” to the press of the 
country for presentation through the newspapers of such 
issuances to the American public and as well made otal 
statements to the representatives of the press in a deliber¬ 
ate and wilful attempts to bring about the publication of 
such statements and remarks in newspapers of the country 
for presentation to the American public which “publicity 
releases” and statements made by the defendants were 
grossly misleading, unfair, untruthful and known to ttie 
defendants to be misleading, unfair and untruthful and pf 
a nature to present said plaintiff to the public in an unfair 
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and improper manner, to reflect adversely upon his busi¬ 
ness standing, character and reputation and to cause ruina¬ 
tion of his business. As an illustration of such technique 
on the part of the conspirators plaintiff alleges many but 
cites specifically the following instances as examples: 

A—Release issued to the press by defendant Burns which 
release defendant and co-conspirator Burns termed an 
“important statement” and in which statement said de¬ 
fendant Burns then General Counsel of the Securities and 
Exchange Commission directly implied that “700% profit" 
might be considered the rule in the ordinary business op¬ 
erations of the plaintiff. 

B—Statement before press reporters made by defen¬ 
dant and co-conspirator Kennedy in which statement de¬ 
fendant Kennedy referred to the “J. Edward Jones Ex¬ 
pose” without defining the “expose” or stating what it 
might be thereby creating in the minds of the public an 
implication grossly reflecting adversely upon the standing, 
character and reputation of said plaintiff before any issues 
whatsoever had been adjudicated in the issue joined be¬ 
tween the agency of government (Securities and Exchange 
Commission) which was wholly under the direction of de¬ 
fendants, and said plaintiff. 

C—Release in the morning newspapers of Tuesday, June 
25, 1935 issued by the Securities and Exchange Commis¬ 
sion and entitled “Release No. X” which publicity 
44 release plaintiff alleges was grossly unfair, untrue 
and misleading and known to the defendants to be 
unfair, untrue and misleading, and which grossly reflected 
upon the reputation, character and standing of said plain¬ 
tiff and unfairly, improperly and untruthfully and in a mis¬ 
leading manner eulogizing and portraying defendants in a 
favorable light. 

71. Plaintiff alleges that individuals posing as officials of 
the government cannot hold the faith of the citizens in what 
his government says when said individuals posing as gov¬ 
ernment officials answer the argument, protest or appeal of 
the citizen by besmearing him as the enemy of the people 
and plaintiff further alleges that the effect of the “publicity 
releases” and statements made by said defendants and co¬ 
conspirators as complained of herein was to besmear said 
plaintiff as an enemy of the people and thereby to damage 
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his standing and reputation and to contribute to the ruinfa- 
tion of his business and the destruction of his business or¬ 
ganization. 

72. Plaintiff further alleges upon information and belief 
gained from a telephonic conversation had with a high Of¬ 
ficial of the Federal government, which telephonic conver¬ 
sation was dictographically recorded, that defendant Lan¬ 
dis in conversation at Washington, D. C. during the tinies 
herein referred to stated categorically that defendants did 
not “have anything on” said plaintiff but that said defen¬ 
dants were “going to get that guv.” Plaintiff further 
alleges that said statement on the part of defendant and Eo- 
conspirator Landis indicated malice and revealed the Ex¬ 
istence of the conspiracy complained of and showed that 
the defendants were acting maliciously and without justjor 
probable cause and acting beyond the scope of their official 
duties. 

73. Plaintiff further alleges that it was the dutv of de- 
fendants as members of the Securities and Exchange 

45 Commission to accept and receive registration state¬ 
ments tendered in comppliancc with the provisions 
of the Securities Act of 1935 and to give fair, just, impdr- 
tial, and unbiased consideration thereto and to ascertain 
whether statements so tendered were in reasonable com¬ 
pliance with the requirements of law. 

74. Plaintiff further alleges that on or about the fourth 
day of May, 1935 plaintiff caused to be filed with the Se¬ 
curities and Exchange Commission a registration statement 
for an investment trust on such forms as had been therejto- 
fore promulgated and adopted by defendants and which 
forms were delivered to the plaintiff for such purpose, and 
that such registration statement so tendered and filed with 
the Securities and Exchange Commission was in due, proper 
and full compliance with said Securities Act of 1933 qnd 
all acts and regulations amendatory and confirmatory 
thereof. 

75. Plaintiff further alleges that thereupon the defen¬ 
dants acting maliciously and without just or probable cadse 
and acting beyond the scope of their authority as officersj of 
the government and acting in concern did agree, combine, 
confederate and conspire among themselves and with e^ch 
other to make and caused to be made false allegations that 
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plaintiff’s said registration statement as filed was affirma¬ 
tively and negatively deficient and was not in compliance 
with, the statutes of Congress in obedience to which it was 
tendered. 

76. Plaintiff further alleges that it was a further part of 
said plan and conspiracy that defendants would issue, and 
cause to be issued and would sanction the issuance of false 
and misleading statements and publicity releases to the 
press of such a nature and character as were calculated to 
impune plaintiff’s honesty, business character and integ¬ 
rity, to discredit plaintiff and to invite the attention 

46 of the citizenry of the country at large to the charges 
which defendants so falselv and maliciously made, 
caused to be made and sanctioned. Plaintiff alleges that 
the false statements referred to herein were known to the 
defendants to be false, untruthful and misleading. 

77. Plaintiff further alleges that it was a further part of 
said common plan and conspiracy that defendants would 
cause announcements to be made and published that plain¬ 
tiff’s investment trust failed to meet the standards and re¬ 
quirements imposed upon issuers of newly created issues of 
securities by the Securities Act of 1933 and that defendants 
would institute proceedings commonly referred to as “stop 
order” proceedings and would cause announcement to be 
made and published that plaintiff had been called upon by 
the Securities and Exchange Commission to show cause 
why a “stop order” should not be made in respect of his 
said investment trust. This action on the part of the de¬ 
fendants was malicious and without just or probable cause 
and beyond the scope of their official duties and that they 
knew in truth and in fact that the registration statement 
tendered by plaintiff was in full compliance with law. 

78. Plaintiff further alleges that it was a further part of 
said common plan and conspiracy that defendants would 
cause a public hearing to be held in the offices and under 
the auspices of the Securities and Exchange Commission 
in the City of Washington, D. C. and that plaintiff be com¬ 
pelled to attend thereat and participate therein. 

79. Plaintiff further alleges that it was a further part 
of said common plan and conspiracy that defendants would 
designate as the person to preside at such hearing a mem¬ 
ber of the legal staff of the Securities and Exchange Com- 
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mission who by reason of his association with jthe 

47 defendants and with said Securities and Exchange 
Commission would not be qualified to hear and !de- 

termine any controversial matter or matters therein aris¬ 
ing in any fair, impartial and unbiased manner and defen¬ 
dants otherwise intended to deny plaintiff a fair and im¬ 
partial opportunity for hearing and due process of law; 

80. Plaintiff further alleges that it was a further parj of 
said common plan and conspiracy that plaintiff would! be 
summoned to attend such hearing and would be interro¬ 
gated upon such events, circumstances, things and matters 
as was calculated by the defendants to discredit him befjore 
his established clientele and upon matters which were; ir¬ 
relevant and immaterial to the subject matter of said regis¬ 
tration statement. The acts of the defendants in this I re¬ 
spect was malicious and without just or probable ca^ise 
and beyond the scope of their official duties as officers of 
the government and was without support in right principle 
or in law. 

81. Plaintiff further alleges that it was a further parjt of 
said common plan and conspiracy that defendants would 
make, sanction or cause to be made allegations of fact in 
respect to said registration statement and said investment 
trust as well as of plaintiff which were wholly irrelevant 
and immaterial to the matters therein tendered and of a 
nature which were calculated to damage plaintiff in the 
estimation of his clientele. The defendants knew that s^ich 
allegations were false, immaterial and irrelevant and tlpeir 
actions in this respect was malicious and without justj or 
probable cause and beyond the scope of their official duties 
as officers of the government and without support in right 
principle or in law. 

82. Plaintiff further alleges that it was a further par|t of 
said common plan and conspiracy that defendants 

48 would utilize the processes and proceedings author¬ 
ized by the Securities Act of 1933 for the purpose of 

effectuating their purposes and in so doing they acted with¬ 
out just or probable cause and acted maliciously and beyond 
the scope of their official duties as officers of the govern¬ 
ment and acted in a manner that was without support in 
right principle or in law. 
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83. Plaintiff further alleges that in pursuance of said 
common plan and conspiracy and for the purpose of ef¬ 
fectuating same the defendants acting maliciously and 
without just or probable cause and acting beyond the scope 
of their official duties and without support in right prin¬ 
ciple or in law on or about the 23rd day of May, 1935 in the 
City of Washington, D. C., caused to be made and published, 
and sanctioned the making and publication of false and 
malicious allegations that plaintiff’s registration statement, 
previously tendered to the Securities and Exchange Com¬ 
mission by plaintiff, was affirmatively and negatively de¬ 
ficient and constituted a violation of the Securities Act of 
1933 and failed to reasonably meet the standards and re- 
quirements imposed upon issuers of securities by the pro¬ 
visions of the Securities Act of 1933. The defendants knew 
that the allegations referred to herein were false, untruth¬ 
ful and misleading and they well knew that the registration 
statement tendered by the plaintiff was in full compliance 
with law. 

84. Plaintiff further alleges that defendants thereupon 
maliciously and without just or probable cause and acting 
beyond the scope of their official duties as officers of the 
government and without support in right principle or in 
law caused such false and misleading charges to be made 
and issued in the form of publicity releases of the Securi¬ 
ties and Exchange Commission and as such to be circulated 

among and published by the press of the country at 
49 large and the defendants well knew that such charges 

were false, untruthful and misleading. 

85. Plaintiff further alleges that simultaneously there¬ 
with defendants acting maliciously and without just or 
probable cause and acting beyond the scope of their duties 
as officers of the government and without support in right 
principle or in law made public a telegraphic notice inviting 
the plaintiff to show cause before the Securities and Ex¬ 
change Commission why a “stop order” should not be made 
suspending the effectiveness of his registration statement 
tendered as aforesaid. The defendants well knew that the 
registration statement tendered by the plaintiff was in full 
compliance with law. 

86. Plaintiff further alleges that thereafter and on or 
about the 25th day of May, 1935 defendants made an order, 
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designating- one John S. Hurley as trial examiner to pre¬ 
side at such hearing, to administer oaths and affirmations, 
to take and hear testimony and to render his report to de¬ 
fendants herein. 

87. Plaintiff further alleges that thereafter and onjor 
about the 5th day of June, 1935 defendants acting mali¬ 
ciously and without just or probable cause and acting be¬ 
yond the scope of their official duties as officers of the gov¬ 
ernment and acting in a manner that was without support 
in right principle or in law made a further order rescinding 
the appointment of John S. Hurley as the person to preside 
at such hearing and designated in his place instead one 
William Green, who was then a member of the legal staff! of 
the Securities and Exchange Commission and who thereby 
was disqualified to act in the premises and who among other 
things, by reason of his association with defendants and jhis 

loyalty to the said Securities and Exchange Odm- 
50 mission was not a fit or proper person to hear ajnd 

decide controversial matters in said proceeding, j or 
to exercise therein an unbiased and unprejudiced mind and 
was otherwise disqualified from so comporting himself or 
so conducting said proceedings as to afford the plaintiff a 
fair and impartial hearing in the premises or otherwise to 
afford the plaintiff due process of law. 

88. Plaintiff further alleges that due to the unlawful 
conduct of the defendants which was without just or prdb- 
able cause and beyond the scope of their duties as officers 
of the government and which had no support in right prin¬ 
ciple or in law on or about the 18th day of June, 1935 jhe 
(the plaintiff) did duly and lawfully to the Securities and 
Exchange Commission by its said trial examiner a com¬ 
plete and unequivocal withdrawal of said registration 
statement and did thereby lawfully and effectually tenjni- 
nate and extinguish the jurisdiction of the defendants to 
proceed further in the premises and they were without law¬ 
ful right to continue with any alleged form of considera¬ 
tion of the subject matter of said “stop order” proceedings. 

89. Plaintiff further alleges that tin 4 defendants acting 
maliciously and without just or probable cause and acting 
beyond the scope of their duties as officers of the govern¬ 
ment and acting in concert did agree to combine, confeder¬ 
ate and conspire among themselves and with each other! to 
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refuse to accept the lawful withdrawal of the plaintiff of his 
registration statement as aforesaid and in furtherance of 
this conspiracy the defendants unlawfully refused to accept 
such withdrawal and acting maliciously and without just or 
probable cause and acting beyond the scope of their official 
duties and without support of right principle or of law did 
illegally continue or caused to be continued and sanctioned 
a continuation of the “stop order” proceedings so as afore¬ 
said initiated by them. 

51 90. Plaintiff further alleges that defendants acting 

maliciously and without just or probable cause and 
acting beyond the scope of their official duties and said ac¬ 
tions having no support in right principle or in law al¬ 
though well knowing that their authority over the plaintiff 
was terminated with the withdrawal by the plaintiff of the 
said registration statement caused a further process of 
subpoena to be issued in the name of the Securities and 
Exchange Commission and in the name of the United 
States of America, by the terms of which defendants sought 
to compel the plaintiff to attend and partake of said pro¬ 
ceedings so as aforesaid terminated by the plaintiff’s law¬ 
ful withdrawal of his registration statement. 

91. Plaintiff further alleges that the defendants acting 
maliciously and without just or probable cause and acting 
beyond the scope of their official duties and their actions 
having no support in right principle or in law and in fur¬ 
therance of this unlawful conspiracy caused said process of 
subpoena to be delivered to the United States Marshal for 
the District of Columbia with instructions that the same be 
forthwith served upon plaintiff although the defendants 
well knew that their authority over the plaintiff was at an 
end with the lawful withdrawal of said registration state¬ 
ment. 

92. Plaintiff further alleges that upon the failure of the 
said United States Marshal for the District of Columbia to 
effect service upon the plaintiff of said unlawful and im¬ 
proper process of subpoena and which was known to the 
defendants to be unlawful and improper, the defendants 
acting maliciously and without just or probable cause and 
acting beyond the scope of their official duties and their 
actions having no support in right principle or in law 
caused to be published or sanctioned the issuance of 
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52 and publication of releases and statements toj the 
press to the effect that the plaintiff had eluded j said 

Marshal and had unlawfully flouted the jurisdiction of the 
Securities and Exchange Commission and had fled, evaded 
and secreted himself from proper agents and agencies of 
the law and government which statements and releases fvere 
false, untruthful and misleading and known to the defen¬ 
dants to be false, untruthful and misleading. 

93. Plaintiff further alleges that the defendants acting 
maliciously and without just or probable cause and acting 
beyond the scope of their official duties and their actions 
having no support in right principle or in law and in fur¬ 
therance of this conspiracy persisted in their improper acts 
and conduct as aforesaid and in their unlawful endeayors 
to maintain and conduct said “stop order” proceedings 
and to compel the plaintiff’s attendance thereat, and par¬ 
ticipation therein, and in furtherance thereof, defendants 
caused the plaintiff to be served with said unlawful and 
improper process of subpoena in the City, County and State 
of New York. 

94. Plaintiff further alleges that in response to sait} un¬ 
lawful and improper process of subpoena issued by the de¬ 
fendants aforesaid plaintiff again did tender lawfully to 
the Securities and Exchange Commission by its said frial 
examiner, William Green, a further complete and unequivo¬ 
cal withdrawal of said registration statement as well as a 
further objection to the alleged asserted jurisdiction of de¬ 
fendants to proceed further in the premises, and to further 
continue in any pretended form of consideration of the 
subject matter of said unauthorized and unlawful “istop 
order” proceeding, and defendants thereupon further un¬ 
lawfully, wrongfully and maliciously rejected and sanc¬ 
tioned the rejection of such withdrawal of said r$gis- 

53 tration statement and overruled and sanctioned! the 
overruling of plaintiff’s lawful objection to defen¬ 
dants’ illegally asserted jurisdiction in attempting to main¬ 
tain and continue said proceedings. The action of thei de¬ 
fendants in this respect was malicious and without juiff or 
probable cause and was beyond the scope of their official 
provinces and was without support in right principle or 
in law. 
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95. Plaintiff further alleges that the defendants acting 
maliciously and without .just or probable cause and acting 
beyond the scope of their official duties and their actions 
having no support in right principle or in law and acting in 
concert did agree, combine, confederate and conspire among 
themselves and with each other did unlawfully institute or 
authorize or sanction the institution of proceedings in the 
United States District Court for the Southern District of 
New York in their further endeavor to compel the atten¬ 
dance of the plaintiff before the Securities and Exchange 
Commission and to obtain judicial sanction for the unlawful 
and improper maintenance and continuance of said “stop 
order” proceedings and in justification thereof, wilfully 
and maliciouslv reasserted or sanctioned the reassertion of 
the false allegations that plaintiff’s said registration state¬ 
ment, as filed, was affirmatively and negatively deficient, 
and willfully and maliciously reasserted that plaintiff’s 
registration statement, as tendered, was not in reasonable 
compliance with the statutes of Congress in obedience to 
which it was tendered when in truth and in fact the de¬ 
fendants well knew that the said registration statement 
was in full and complete compliance with the laws then 
existing. 

96. Plaintiff further alleges that defendants simultane- 
ouslv therewith wrongfullv and maliciouslv and un- 

54 lawfully caused to be released for publication by the 
press various statements purported to be made on 
behalf of the Securities and Exchange Commission and bv 
the general tenor and purport of which defendants wrong¬ 
fully sought to make it appear that such illegal proceed¬ 
ings as were then being maintained and prosecuted were 
authorized by law and in the interest of the Securities and 
Exchange Commission when in truth and in fact the de¬ 
fendants well knew that such proceedings were unlawful 
and without just or probable cause and beyond the scope 
of their official duties and without support in right prin¬ 
ciple or in law. 

97. Plaintiff further alleges that the endeavors of the 
defendants to maintain and continue the said “stop order” 
proceedings, and in instituting the said proceedings in the 
United States District Court, Southern District, in the City, 
County and State of New York in furtherance thereof and 
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all of the acts and conduct of defendants therein were jna- 
licious, without just or probable cause, were wholly arbi¬ 
trary and unreasonable and wholly beyond the province, 
scope and authority of their official functions and authority 
and all of defendants acts therein as well as the institution 
and maintenance of said proceedings, was and did constitute 
an illegal, unwarranted and tyrannical abuse of the powers 
entrusted to and the authority of the Securities and Ex¬ 
change Commission and constituted an illegal and unwar¬ 
ranted harassment of the plaintiff and an illegal invasion 
of and interference with plaintiff in the conduct of hisj af¬ 
fairs and found no support in right principle or in lawj. 

98. Plaintiff further alleges that after the institution of 
said proceedings and on or about the 6th day of April, 1|936 
all of the acts in said proceedings of the Securities and {Ex¬ 
change Commission done, caused, inspired, and in- 

55 stigated by defendants as aforesaid, subsequent to 
plaintiff’s original tender of the withdrawal of his 
registration statement as hereinbefore alleged were amjong 
other things adjudged illegal and void, wholly arbitrary 
and unreasonable and without support in right principle or 
in law and upon such adjudication final judgment was ten¬ 
dered by the Supreme Court of the United States in staid 
proceedings in favor of the plaintiff. 

99. Plaintiff further alleges that all the acts referreq to 
herein were done maliciously and without just or probgble 
cause and beyond the scope of the official duties of the jde- 
fendants as officers of the government and the action of ithe 
defendants found no support in right principle or in faw 
and was done in furtherance of the unlawful conspiracy in 
which the defendants agreed, combined, confederated gnd 
conspired among themselves and with each other to destroy 
the business of the plaintiff and to bring about his prose¬ 
cution upon charges which defendants knew to be false. 

100. Plaintiff further alleges that in such acts and prac¬ 
tices defendants in pursuing the conspiracy complained of 
have prostituted the noble purpose Congress had in mind 
when the enabling act for the creation of the Securities gnd 
Exchange Commission was passed by said Congress. Plain¬ 
tiff alleges that properly constituted and properly directed 
the Securities and Exchange Commission as an agency of 
government can perform great and needed service to the 
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American public. Plaintiff further alleges that such an 
agency of government under the direction of persons hold¬ 
ing purposes such as actuated defendants in the conspiracy 
complained of herein can become and will become oue of 
the most dangerous agencies of government in the exercise 
of arbitrary power in violation of those sacred principles 
of the Constitution of the United States which until 

56 now have protected individual freedom in this 

country. 

•> 

101. Plaintiff further alleges that by reason of the un¬ 
lawful acts of the defendants in the furtherance of this 
unlawful conspiracy as hereinbefore alleged, plaintiff was 
required to and did obtain legal advice, counsel and repre¬ 
sentation and paid and became obligated to pay large sums 
of money therefor in the defense of the proceedings insti¬ 
gated bv defendants as aforesaid and bv reason of the in- 
stitution maintenance and prosecution of said proceedings 
and by reason of the damaging character of the publicity 
inspired and instigated by the defendants and known to 
the defendants to be false plaintiff suffered substantial 
loss in the amount and volume of his business to his damage 
in a sum upwards of one million dollars ($1,000,000.00). 

Wherefore plaintiff demands judgment against the de¬ 
fendants in the sum of one million dollars ($1,000,000.00) 
together with the costs and disbursements of this action. 

JAMES J. LAUGHLIN, 
Counsel for Plaintiff. 

57 Exhibit B. 

Filed May 15, 1939. 

# * # 

—Copy— 

The President, 

The White House, 

Washington, D. C. 

My dear Mr. President: 

As an American Citizen who has given all of his fifteen 
years of business career to operations in the petroleum in¬ 
dustry and to profound and extensive research studies of 
the economics of petroleum, T, with great respect, invite 
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your attention to a matter which I deem of such seriousness 
to the welfare of the country as to require frank discussion 
of it. 

The petroleum industry, as a result of an appointment 
you have made, since the inception of its Code in September 
1933, has been under the administration of a man, Mr. Hiar- 
old L. Ickes, who on his own admission knew nothing abbut 
it. He has surrounded himself with a group of young j^ca- 
demicians with no oil experience who seem incapable of 
properly assisting him either in the administration of the 
industry or in a thorough understanding of its problems. 

Mr. Ickes, as Administrator of the Code of Fair Compe¬ 
tition for the Petroleum Industry has (in addition to jhis 
admissions), by his acts revealed an incapacity for efficient 
performance of his duties and an utter lack of comprehen¬ 
sion of the real issues of the industry that have lost for Him 
the confidence and respect which the industry under the 
influence of your own leadership, placed in him as ycfur 
appointee. I enclose herewith editorial comment from im¬ 
portant publications confirmatory of this statement. The 
editorials enclosed are only a few from many, but they in¬ 
dicate a definite trend of opinion and are taken from oil 
trade publications such as the “National Petroleum News,” 
the “Oil Weekly,” and “Oil and Gas Journal” and frpin 
one of our great Metropolitan dailies, the “New Ydrk 
World-Telegram. ” 

Among a great many improper acts and shortcomings 
of Mr. Ickes, I refer to the following as representing soijne 
of those of which I believe you should be informed. 

1. Mr. Ickes apparently is imbued with an inordinate 
ambition for more and more power to dictate the course |of 
the industry’s conduct, and in an attempt to influence Con¬ 
gressional legislation designed to confer that power upbn 
him, upon occasion has appeared before Committees of 
Congress and has misrepresented before such committees 
important phases of the industry’s problems. These mis¬ 
representations have been made by him after his attention 
had been called to the real facts which he later obscured |so 
completely and contradicted so flatly by his mjs- 
58 statements of fact that intelligent opinion must cdn- 
clude his position was deliberately taken for the 
purpose of deceiving and misleading Congress in an ^.t- 
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tempt to influence the legislative acts of our National legis¬ 
lature. Such conduct on the part of a member of your own 
Cabinet cannot be described only as becoming a Cabinet 
officer but should be recognized as a danger to representa¬ 
tive government. 

Before the Committee on Interstate and Foreign Com¬ 
merce of the House of Representatives on May 30, 1934, 
for instance, Mr. Ickes painted a doleful picture of reckless 
overproduction and extravagant waste in the petroleum 
industry which do not exist. His statements when analyzed, 
convey the clear implication of a production of crude oil in 
this country much beyond our normal needs and mid stress 
the dangers of “waste” resulting from overproduction 
which he claims prevails. This position of Mr. Ickes is at 
variance with the facts of the petroleum situation and if 
regarded as true is particularly dangerous because, being 
represented officially to Congressional agencies it might 
result in national legislation based upon a false premise. 
It appears that no person other than the President of the 
United States is in position to arrest or to curb such 
practice. 

2. Mr. Ickes has issued false statements to the press of 
the United States thereby causing the American public to 
become incited to a feeling of apprehension concerning pos¬ 
sible danger that might arise from petroleum conditions of 
supply and demand alleged by Mr. Ickes but which, in 
reality, were not as he represented them. At the very outset 
of his career as Secretary of the Interior, for instance, he 
issued a call for the Governor’s Oil Conference in March, 
1933 in the invitation for which he stated that the problem 
of the petroleum industry to be “grappled with” was one 
of “overproduction.” He even cited statistics which were 
incorrect and when I personally called the matter respect¬ 
fully to his attention, proving by the U. S. Bureau of Mines 
that he was wrong and asked that he retract his statement 
because it raised a false issue he refused to correct his 
position and indicated a belligerent attitude of stubborn¬ 
ness in holding to the false position he had created for the 
Administration. In subsequent public utterances and before 
official agencies he has, throughout his career as Oil Ad¬ 
ministrator, persistently maintained a similar false posi¬ 
tion with respect to the facts of petroleum supply and de- 
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mand and alleged waste. I am in position to supply ^ou 
with copies of memoranda issued to the Press and with 
statistical proof which confirm the statements above made. 

3. By Mr. Ickes’ own admission and by his own acts ajnd 
those of many of his subordinates, he has displayed him¬ 
self and his administration before the industry, over whi|ch 
he rules, as incompetent, inexperienced, unqualified, tem¬ 
peramentally unfitted, unfair, biased, and as lacking inj a 
proper conception of real governmental functions, fie ex¬ 
hibits a poor and ridiculous management of the industry’s 
affairs and plays upon public opinion by frightening the 
public about false issues such as an impending and immi¬ 
nent oil shortage, waste and war—all of which notions are 
not based upon substantial knowledge of actual conditions 
of fact. These are factors which have contributed, in ma¬ 
terial fashion, to the loss of confidence which the 
59 industry had in Mr. Ickes as Oil Administrator. 

4. Instead of applying himself to the business pf 
learning the basic factors contributing to the real and great 
problems of the industry and resulting in the controver¬ 
sial issues which so distract it, Mr. Ickes in Don Quixote 
fashion, “grapples” with false and imaginary issues, sm{jdl 
and relatively unimportant to the basic problems, and, lj)y 
exaggerating the import/ancc of his little notions abojut 
the inconsequential matters which apparently absorb his 
thoughts, makes his administration ridiculous and puerile 
in its effective attempts to aid recovery. The lack of coop¬ 
eration and respect which characterizes Mr. Ickes’ admin¬ 
istration is splendidly in evidence currently as represented 
in the// utterances of the leaders of important factions pf 
the industry by prominent editors who speak the opinion 
of the industry’s rank and file and by prominent State of¬ 
ficials who oppose his program. 

It is not too much for one to sav (certainlv it is some- 
thing concerning which you should be informed) that Mr. 
Ickes stands today as having lost the confidence of the in¬ 
dustry as a whole, and that he is now taking issue wi1|h 
responsible leaders of the industry. In taking that issue ljic 
disports himself as a vituperative lecturer, violent and in¬ 
sulting in his language, cheap and shallow in his concep¬ 
tions of the merit of his opponents, unbending in his attji- 
tude, vain in his ambitious demands for more and more 
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power to be given one who has not demonstrated a capac¬ 
ity for the exercise of the power desired. His address 
made before a convention of oil men in Dallas, Texas on 14 
November, 1934, listened to in silence by thousands and 
broadcast by radio in which he childishly “poked fun’’ at 
the industry and compared the policies of our leading or¬ 
ganizations to the prolific antics of guinea pigs along with 
threatening nationalization of the industry as a public util¬ 
ity is an excellent example of an attitude that bespeaks 
such lack of comprehension of the industry’s problems that 
intelligent opinion cannot further interest itself in futile 
efforts to work in cooperative spirit under his direction. 

Mr. Ickes’ Dallas threat of nationalization of the petro¬ 
leum industry as a public utility was in poor form and with¬ 
out his province as a high government official since no such 
developcment in industry in this country could become pos¬ 
sible merely through the frightened whim of an official of 
the Executive Branch of our government, because of the 
necessity for Congressional action. His threat, therefore, 
was unwise and indiscreetly made without any evidence 
whatsoever of authoritative Congressional approval. It is 
very questionable whether any such drastic and extreme 
action would be taken by Congress regarding any of the 
major industries of our country and such an expression 
by an official of Cabinet rank is almost impertinent in its 
disregard for proper etiquette toward Congress. This 
country is not yet under any delusions which permit a dic¬ 
tatorial concept of government of our people. 

Mr. Ickes has failed, in a misguided policy to assist the 
recovery program by adopting a “shut-in” policy of re- 
stric-ing the production of crude oil to points far below the 
normal needs for such, thereby creating huge deficiencies 
in our domestic production which under his orders cannot 
legally be supplied by American oil producers but 
60 which on the other hand can only be supplied ex¬ 
clusively either by a monopoly which draws upon 
foreign sources of supply through imports and withdraw¬ 
als from stocks built up from imports or by producers in 
this country who are willing to produce in excess of his 
abnormallv low “allowables” therebv becoming outlaws 
(according to Mr. Ickes), and bootleggers of oil in the sup¬ 
plying of a natural, normal and legitimate demand of our 
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American markets. Such a policy does not “put moife 
men back to work”, it keeps them away from work. 

6. Although Mr. Ickes has taken credit for stabilizinjg 
price conditions within the industry his acts have created 
instability inasmuch as they have enhanced a condition <j>f 
inequitable relationships between the fundamental pritfe 
factors of the industry. Under his administration the mar¬ 
keting branch of the industry has suffered, without allevia¬ 
tion on his part, the greatest, most severe, most destruc¬ 
tive and most costly price war ever experienced in its his¬ 
tory. 

Although before the subcommittee of the House Conji- 
mittee of Interstate and Foreign Commerce, Mr. Ickes de¬ 
nied having any hand in price fixing he concealed a fact 
of startling nature, later brought out by Congressman Wo|l- 
verton in questioning a subordinate member of Mr. Ickqs 
Own Staff, that his administration was and had been guiltjy 
in “hundreds of cases” of using the influence and powejr 
of his office to fix the price of petroleum products to thje 
consuming public and that that fixed price was fixed btv 
his staff—not at the lowest competitive price of independ¬ 
ent operators but at the highest price of dominating majojr 
organizations. Such acts of price-fixing on the part of Mi'. 
Ickes’ administration have been done deliberately, ac¬ 
cording to the testimony of a government witness, with the 
full official knowledge of the Oil Administrator. Thev have 
been detrimental to the welfare, not only of the hapless con¬ 
sumer, but also to free and independent competition and 
to the advantage of major monopolistic organizations. 

7. Mr. Ickes, as Oil Administrator, has shown, by avoid¬ 
ance of the issue and by inaction, disrespect of the Presi¬ 
dential recommendation for divorcement of oil-pipe line? 
from their present ownership thereby fostering a hand¬ 
ful monopolistic practice and continuing the existence of 
a concrete instrumentality of monopoly. 

8. In answering, in his Dallas speech above referred 
to, charges of failure in his administration of the Petro¬ 
leum Code, Mr. Ickes admitted failure but excused sucli 
failure on the ground that the Code was a faulty mechan¬ 
ism, promulgated without his having been consulted re¬ 
garding its constitution and thereby implied direct and ad¬ 
verse criticism of the President of the United States whd 
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did actually promulgate the Code. By so construing the 
Code and its manner of promulgation, Mr. Ickes claimed, 
in effect, that he now is engaged in a difficult attempt to 
administer the Nations third largest industry through 
faulty and defective Code mechanism. Such admission 
alone, challenges his availability for Code administration. 

Because of the acts and inabilities of Mr. Ickes for his 
position as Oil Administrator, several instances of which 
have been recited above and additional supporting 
61 data for which can and will be supplied if you de¬ 
sire, and because also of a very strong and wide¬ 
spread feeling persisting that he has lost the confidence 
of the industry which he directs, I most respectfully ask, 
because of my genuine solicitude for the welfare both of 
the petroleum industry and of the public, that you remove 
him from the office of Administrator of the Code for Fair 
Competition for the Petroleum Industry. The destiny of 
your administration of the petroleum and of the Ameri¬ 
can public itself, demands it. 

With my highest consideration, I am 

Most respectfully, 

(Signed) J. EDWARD JONES. 


Exhibit C. 

Filed May 15 1939 

# m • 

—Copy— 

Please arrange to be at office of the Securities and Ex¬ 
change Commission One Twenty Broadway Room Nine¬ 
teen Eleven New York City at your earliest convenience 
this afternoon or tomorrow and bring with you all your 
correspondence literature and records relative to your pur¬ 
chase of royalty trust certificates from J. Edward Jones. 

SECURITIES AND EXCHANGE COMMISSION. 

By JOHN L. FLYNN. 
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62 Motion to Strike Complaint , <ftc. 

Filed May 26 1939 

* # # 

The defendants Joseph P. Kennedy, James M. Landis!;, 
George (\ Mathews, and Robert E. Healy, move the couijt 
as follows: 

1. To strike the complaint as sham and false, and as 
being, as a whole, redundant, immaterial, impertinent, and 
scandalous. 

2. To strike the following specific portions of the com¬ 
plaint for the reasons hereinafter enumerated: 

(a) Paragraphs 15-24, inclusive, in that they are immal- 
terial, impertinent, and scandalous. 

(b) Paragraph 25, in that it contains conclusions of la\\(, 
and insofar as it contains any allegations of fact, the fact}* 
alleged arc scandalous and redundant. 

(c) Paragraph 26, in that it is immaterial, impertinent, 
and scandalous. 

(d) Paragraphs 27 and 28, in that they consist of con¬ 
clusions of law. 

(e) Paragraphs 29-34, inclusive, in that they consist 

chieflv of conclusions of law and that insofar as thev con!- 
• •* 

tain any allegations of fact, the facts alleged are redund¬ 
ant, immaterial, impertinent, and scandalous. 

(f) Paragraph 37, in that it is immaterial and impertib 
nent. 

(g) Paragraphs 40 and 41, in that they are immaterial!, 
impertinent, and scandalous. 

63 (h) Paragraph 42, in that it contains conclusions 
of law, and insofar as it contains allegations of faelf, 

the facts alleged are immaterial and impertinent. 

(i) Paragraphs 43-48, inclusive, in that they are imma¬ 
terial, impertinent, and scandalous, and plead evidentiary 
matter. 

(j) Paragraph 49, in that it contains conclusions of laW, 
and insofar as it contains allegations of fact, the facts al¬ 
leged are immaterial and impertinent. 

(k) Paragraphs 50-52, inclusive, in that they are imma¬ 
terial, impertinent, and scandalous. 

(l) Paragraph 53, in that it pleads evidentiary, immaj- 
terial, and impertinent matter. 
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(m) Paragraph 54, in that it consists only of conclusions 
of law. 

(n) Paragraphs 55-60, inclusive, in that they are imma¬ 
terial, impertinent, and scandalous. 

(o) Paragraphs 61, 62, and 63, in that they consist only 
of conclusions of law. 

(p) Paragraphs 67 and 68, in that they contain conclu¬ 
sions of law, and insofar as they contain allegations of fact, 
the facts alleged are immaterial and impertinent. 

(q) Paragraph 69, in that it is immaterial and imper¬ 
tinent. 

(r) Paragraph 71, in that it contains no statement of 
fact and is a statement merely of the pleader’s opinion. 

(s) Paragraph 72, in that it pleads evidentiary matter 
and is scandalous. 

64 (t) Paragraphs 96-99, inclusive, in that they are 

redundant and prolix. 

(u) Paragraph 100, in that it is immaterial and imper¬ 
tinent and is a statement merely of the pleader’s opinion. 

(v) Exhibits A, B, and I), in that they are immaterial, 
impertinent, scandalous, and redundant. 

3. To require the plaintiff to state each of his claims in 
a separate count. 

4. To dismiss the action because the complaint fails to 
state any claim against the defendants, or any of them, 
upon which relief can be granted. 

5. To grant defendants leave to make hereafter such 
further motions directed to the complaint as may seem ap¬ 
propriate. 

Signed: 

CHESTER T. LANE 
GEORGE A. McNULTY 
Attorneys for Defendants 
George C. Mathews and 
Robert E. Healy 
ROBERT E KLINE Jr 
Attorney for Defendants 
Jaynes M. Landis, 

George C. Mathews and 
Robert E. Healy 

E. CORTLANDT PARKER 
Attorney for Defendant 
Joseph P. Kennedy 
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Motion to Strike Motion Filed by Defendants 
Landis, Mathews and Healy 

Filed June 2 - 1939 


Xow comes the plaintiff and moves the Honorable Corfrt 
to strike the motion filed on behalf of defendants Landes, 
Mathews and Healy for the reason that the Honorable 
Chester T. Lane, Honorable George A. McNulty and Hcln- 
orable Robert E. Kline, Jr. are officers of the United Statjes 
Government and attached to the legal staff of the Securi¬ 
ties and Exchange Commission and hence not within the 
provisions of Title 3, Sections 309 and 316, USCA a^id 
cannot appear as counsel for the defendants herein. 

JAMES J LAUGHLIN j 
Counsel for Plaintiff. 

_ 

66 Second Amended Com plaint for Damages — 
Conspiracy to Destroy Plaintiff’s Business — 
Malicious Prosecution. 

Filed June 26 1939 


The second amended complaint of J. Edward Jon|cs 
shows unto the Court the following: 

1—Plaintiff is a citizen of the United States and a resi¬ 
dent of the State of New York. 

67 2—Tin* defendant Joseph P. Kennedy is a citizen 

of the United States and a resident of the State of 
Massachusetts and is temporarily residing in Londbn, 
England. 

3— The defendant James M. Landis is a citizen of t^ie 
United States and a resident of Massachusetts. 

4— The defendant, George C. Mathews is a citizen of the 
United States and a resident of the District of Columbia. 

•j—The defendant Robert E. Healv is a citizen of t'he 
United States and a resident of the District of Columbia. 

6— The defendant John J. Burns is a citizen of the Unitjed 
States and a resident of New York. 

7— The defendants John L. Flynn and ’William H. Rabell 
are citizens of the United States and insofar as plaintjiff 
knows are resident of New York. 
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8— At the times hereinafter mentioned the defendants 
Kennedy, Landis, Mathews and Healy were members of the 
Securities and Exchange Commission, an administrative 
tribunal invested with quasi judicial functions and powers 
and created by the Securities and Exchange Act of 1934 
(48 Stat. 885): that each of said defendants was appointed 
to membership to the said Securities and Exchange Com¬ 
mission by appropriate executive order; that each of said 
defendants upon acceptance of said appointment entered 
upon the performance and discharge of the duties incum¬ 
bent in said office. 

9— That defendant Burns at the times herein mentioned 
was General Counsel of the Securities and Exchange Com¬ 
mission and his duties in that office had to do with the nec¬ 
essary legal work within the scope of the Act as by law 
provided. 

10— The defendant Flynn at the times herein mentioned 
was attached to the staff of the Securities and Exchange 
Commission and his work in that capacity had to do with 
the performance of legal duties within the limits of the 

Act as by law provided. 

08 11—The defendant Rabell at the times herein men¬ 

tioned was designated as Assistant Chief Investi¬ 
gating Accountant for the (’ommission and his work in 
that capacity was under the supervision of the defendants 
Kennedy, Burns and Flynn. 

12— That it was the duty of the defendants as members 
and officers of the Securities and Exchange Commission to 
accept and receive registration statements tendered in 
compliance with the provisions of the Securities Act of 1933 
and to give fair, just, impartial and unbiased consideration 
thereto and to ascertain whether statements so tendered 
were in reasonable compliance with the requirements of 
law. 

13— All defendants herein are sued in their individual 


capacities. 

14—Plaintiff alleges that at the beginning of the acts 
complained of and at the time of the formation of the con¬ 
spiracy charged herein he had been in the oil business for 

manv vears and his business was chieflv concerned with the 
• * • 

buying and selling of interests in crude oil producing prop¬ 
erties. In his business he retained a research staff engaged 
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in studies of petroleum economies and the problems of tihe 
petroleum industry, in the course of which he espoused tjhe 
cause of so-called “independents” of the industry in th<jur 
controversy with major petroleum organizations and !in 
Ihe efforts of the “independents” to enlighten public polijcy 
with regard to the facts and conditions relating thereto. 

15— Plaintiff further alleges that on or about March 4, 
1933 the American public was advised of a change in Fold- 
era! governmental policy toward industry involving j a 
“New Deal” that implied the adoption of principles f^)r 
the protection of individuals (so-called “forgotten menV) 
situated in industry similar to the position of that occu¬ 
pied by “independents” of the petroleum industry. Con¬ 
sequently, one of the first acts of the new administration 
in the establishment of such “New Deal” policy was to 

call a “Governors’ Oil Conference” to meet in 
69 'Washington, D. C. on Monday, March 27, 1933 dur¬ 
ing the first month of the new administration. Said 

v j 

conference was called bv the Secretary of the Interior, ope 
Harold Lov Ickes, who stated in his invitation to the Gov¬ 
ernors the announced purpose of said conference as one f<br 
“solving the problems” of the petroleum industry. The 
invitation stated that the principle problem to be “grappled 
with” was “one of overproduction” of crude oil in tips 
country. The plaintiff received an invitation to attciid 
such conference and was designated by the Honorable Ruby 
Laffoon Governor of the Commonwealth of Kentucky jo 
represent said Commonwealth of Kentucky at said Con¬ 
ference. 

16— Plaintiff further alleges that in such capacity lie 
went to Washington, D. C. and while there had occasion fo 
meet with said Secretary of the Interior who thereupon ad¬ 
vised plaintiff that “I am not an oil man and I do not knojw 
a damn thing about the oil business” whereupon plaintiff 
proceeded in a respectful manner in an attempt to en¬ 
lighten said Secretary of the Interior concerning an errqr 
which the plaintiff then informed the said Secretary ha|d 
been made bv said Secretarv in his use of erroneous statik- 

• • I 

tics relating to the relationship of supply and demand qf 
crude oil, which erroneous statistics said Secretary mis¬ 
takenly had used in his invitation for the said Governors’ 
Oil Conference which invitation said Secretarv had ex- 
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tended to certain Governors of oil producing states. Plain¬ 
tiff also pointed out to said Secretary facts and true figures 
respecting the relationship of supply and demand of crude 
oil and informed said Secretary of the statistical position 
of the petroleum industry with regard thereto. 

17— Plaintiff further alleges that at his first meeting with 
the said Secretary of the Interior, said Secretary evinced 
an angry and bellicose attitude toward the plaintiff be¬ 
cause the plaintiff in the words of the said Secretary “had 
gone over my head” in sending certain telegrams to Gov¬ 
ernors of certain sovereign oil producing states, sug- 

70 gesting to said Governors that they appeal to the 
Secretary of the Interior for representation at the 
said Governors Oil Conference, to which the Governors in 
question had not been invited until after the dispatch of 
said telegram by the plaintiff. 

18— Plaintiff further alleges that said Secretarv severelv 
criticised said plaintiff in a very hostile manner for thus 
bringing about an enlargement of said Governors Oil Con¬ 
ference beyond the scope of that originally provided by 
said Secretary to which said Secretary strongly objected. 

If)—Plaintiff further alleges that upon subsequent occa¬ 
sions that plaintiff in his conception of his duty as an Amer¬ 
ican citizen appeared before various committees of the 
Senate and House of Representatives of the Congress of 
the United States in analyzing the problems of the petro¬ 
leum industry and in opposing legislation sponsored by the 
said Secretarv of the Interior. 


20—Plaintiff further alleges that plaintiff in February, 
lf).’>4 presented a memorial to the Members of the Congress 
of the United States regarding the problems of the petro¬ 
leum industry and took respectful opposition to the Fed¬ 
eral Oil Policy sponsored by the said Secretary of the In¬ 
terior and in which memorial said plaintiff made recom¬ 
mendations in conflict with the policy advocated by the said 
Secretary of the Interior. A copy of such memorial has 
already been made a part of this case—designated Ex¬ 
hibit A. 


21—Plaintiff further alleges that following the presenta¬ 
tion of said memorial, the House of Representatives of the 
Congress of the United States conducted a sweeping inves¬ 
tigation of the problems of the petroleum industry through 
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a sub-committee of the House committee on Interstate and 
Foreign Commerce which sub-committee after several 
months of labors submitted a report in which report 

71 said committee refused to approve legislation spon¬ 
sored by the said Secretary. 

22—Plaintiff further alleges that on Novembeij 14, 
1934 said Secretary of the Interior delivered a public J ad¬ 
dress before a convention of oil men assembled in Dallas, 
Texas in which address said Secretary ridiculed the indus¬ 
try and compared the policies of our leading petroleum! or¬ 
ganizations to the prolific antics of guinea pigs, and threat¬ 
ened nationalization of the American petroleum industry 
as a public utility. Plaintiff thereupon in the belief t}hat 
said Secretary’s threat to nationalize the petroleum indus¬ 
try constituted a danger to a fundamental principle of j the 
American system of government addressed a communica¬ 
tion to the President of the United States under date of No¬ 
vember 24, 1934 in which plaintiff outlined reasons fqr a 
request which plaintiff made in such communication forjthe 
removal of said Harold Lov Tckes as Administrator jfor 
the Code of Fair Competition for the Petroleum Industry, 
which office said Secretary then occupied under appoint¬ 
ment of the President of the United Sfates by virtue of 
authority vested in said President by the National Indus¬ 
trial Recovery Act (now defunct). A copy of such lejtter 
to the President has been made a part of this case and is 
designated as Exhibit B. 

23— Plaintiff further alleges that widespread publicity 
was given to the request of plaintiff for the removal of ^iaid 
Secretary Horn his office as Administrator for the petro¬ 
leum code and comment appeared in newspapers and maga¬ 
zines of the country regarding the charges and counter 
charges and controversies between said secretary ^nd 
plaintiff. 

24— Plaintiff further alleges that since the defendants 
herein were in sympathy with the public aims and political 
welfare of said Ickes and that almost immediately after 
plaintiff dispatched the letter to the President of the Unjted 
States which called for the removal of the said Ickes tjhat 

the defendants herein entered into an unlawful <[on- 

72 spiracy to destroy the plaintiff’s business and Idid 
utilize the public offices of the defendants for fhat 
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purpose and although no complaint of any kind had been 
lodged with the Securities and Exchange Commission 
against plaintiff the defendants did conspire, combine, con¬ 
federate and agree among themselves and with each other 
to initiate an unwarranted and unjust investigation of 
plaintiff’s business and almost immediately issued to the 
press of the United States for publication in newspapers 
throughout the country “publicity releases” to the effect 
that plaintiff’s business activities were under investigation 
by the Securities and Exchange Commission when in truth 
and in fact plaintiff had done nothing that warranted any 
investigation ! *v the Securities and Exchange Commission 
nor had plaintiff been informed that any of his business 
activities had been questioned. 

25— Plaintiff further alleges that the object of the con¬ 
spiracy above referred to was to harass and annoy the 
plaintiff, to break down the morale of his organization, to 
destroy the confidence reposed in plaintiff by his clientele 
and to bring about a ruination and destruction of plaintiff's 
business through the commission of acts whollv bevond the 
scope of their official duties and palpably or manifestly out¬ 
sides their official functions. 

26— Plaintiff further alleges that in pursuance of the 
unlawful conspiracy referred to that the defendants utilized 
the offices of the Securities and Exchange Commission and 
the power possessed by that agency by virtue of the Act 
of Congress and the defendants set in motion investiga¬ 
tions without any just or probable cause and not based 
upon specific grounds and without advising plaintiff of 

the nature of the accusations against him. 

73 27—Plaintiff further alleges that the defendants 

in furtherance of the conspiracy herein referred to 
entered into a stipulation with the plaintiff to “examine” 
plaintiff’s books records and files “at” his offices, 342 
Madison Avenue, New York City for the “convenience” of 
said plaintiff and by subsequent acts did violate the terms 
of the stipulation by forcibly seizing and removing from 
the premises of the plaintiff, without any lawful right or 
warrant of law, plaintiff's books, records and files; plain¬ 
tiff alleges that after the unlawful removal and seizure of 
said books, records and files the plaintiff was deprived of 
the use of said books, records and files for over a period 


J. EDWARD JONES VS. J. P. KENNEDY, ET AL. 


59 


of two months which resulted in great damage to the plain¬ 
tiff inasmuch as plaintiff was unable to keep contact ^jith 
and correspond with his clientele and thereby lost nnjich 
valuable business as a result thereof. Since plaintiff’s 
business dealings with his clientele were embraced in thfese 
books, records and files the loss of them virtually paralysed 
his dealings therebv resulting in great damage to plain¬ 
tiff. 

28. Plaintiff further alleges that after the defendants 
gained possession of plaintiff’s books, records and files as 
a result of the unlawful seizure and forcible removal abpve 
referred to conspired, combined, agreed and confederated 
among themselves and with each to obtain a list of plain¬ 
tiff’s business customers and did from plaintiff’s own 
books, records and files obtain a list of plaintiff’s clients 
and did thereupon initiate a campaign of abuse and in¬ 
timidation against said clientele in an effort to shatter 
and destroy the confidence that said clientele did repose 
in said plaintiff by sending or causing to be sent to skid 
clients telegrams commanding said clients to appear pe- 
fore said defendants or their agent or agents with extra¬ 
ordinary speed and to bring with them all correspondence, 
literature and records of their transactions with said plain¬ 
tiff. A copy of a telegram relating to this practice 

74 has already been made a part of this case—desig¬ 
nated as Exhibit “0”. The actions of the defend¬ 
ants as set forth herein was damaging to the plaintiff in¬ 
asmuch as it resulted in a loss of business. 

29. Plaintiff further alleges that following the dispajtcli 
to members of his clientele of such telegrams and in fur¬ 
therance of said unlawful conspiracy the defendants ket- 
ing maliciously and without just or probable cause pud 
acting palpably or manifestly beyond the scope of thueir 
official duties the defendants conversed with the members 
of plaintiff's clientele who came in response to said tele¬ 
grams and acting maliciously made false statements wjith 
respect to plaintiff and plaintiff’s business operations skeh 
as “we are going to close Jones’ business” and “you pad 
better sue Jones and get your money back” and “ Jone^ is 
doing a dishonest business and you had better ask him for 
your money back” and “the government is going to get 
Jones and you don’t want to do business with a man like 
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that 7 ’ and “you had better stop doing business with Jones 
or you will get in trouble also”; the effect of such sland¬ 
erous statements was to intimidate said clientele and to 
destroy the confidence of said clientele in said plaintiff; 
the statements made by defendants to said clientele were 
false and known by defendants to be false and were made 
without just or probable cause; that no complaint was 
pending against plaintiff at the time such slanderous re¬ 
marks were made and no issue had been adjudicated be¬ 
tween the Securities and Exchange Commission and the 
plaintiff; the slanderous remarks made by defendants and 
the intimidations practiced were palpably or manifestly 
beyond the scope of their official duties as officers of the 
government; that the slanderous remarks made and intim¬ 
idations practiced were damaging to the plaintiff in- 
75 asmuch as it caused plaintiff to lose many of his 
customers who were intimidated and threatened by 
defendants. 


30. Plaintiff further alleges that the defendants in fur¬ 
therance of this unlawful conspiracy and without just or 
probable cause after browbeating, threatening, intimidat¬ 
ing and coercing members of plaintiff’s clientele by means 
of false promises and deceptive methods did induce mem¬ 
bers of said clientele to sign statements prepared by de¬ 
fendants which statements contained complaints against 
plaintiff and which statements were false and known by 
the defendants to be false; this action on the part of the 
defendants was damaging to the plaintiff inasmuch as it 
weakened and destroyed the confidence imposed in him by 
his clientele and in many instances caused certain of his 
customers to cease business relations with plaintiff; the 
acts set forth herein were palpably and manifestly beyond 
the scope of the official duties of defendants. 

31. Plaintiff further alleges that the defendants in fur¬ 
therance of this unlawful conspiracy and acting palpably 
or manifestly beyond the functions of their office and in 
an effort to destroy the business of plaintiff did turn over 
to plaintiff’s competitors the names and addresses of plain¬ 
tiff’s clientele—the names and addresses having been ac¬ 
quired by defendants as a result of said unlawful seizure 
and forcible removal of plaintiff’s books, records and files 
—and plaintiff’s competitors after obtaining the names of 
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plaintiff’s clientele immediately began to solicit and pr^y 
upon said customers and did thereby induce many of plain¬ 
tiff’s customers to cease business dealings with plaintiff 
and to deal with plaintiff’s competitors; the actions of the 
defendants in this respect which resulted in loss of busi¬ 
ness to his competitors on account of defendants unlaw¬ 
ful acts caused great damage to the plaintiff. 

7b 32—Plaintiff further alleges that defendants Jn 

furtherance of this unlawful conspiracy violated a 
stipulation entered into by said defendants with plaintiff’s 
counsel to allow plaintiff to introduce before said unlawful 
hearings testimony in his own behalf and to submit for t}ie 
records matters of refutation but when plaintiff sought jto 
introduce testimony in his own behalf and to submit for t^ie 
record matters of refutation the defendants without notice 
peremptorily adjourned hearings and refused to reopen sajd 
hearings thus denying plaintiff the opportunity to offer tes¬ 
timony in his own behalf and to submit matters of refuth- 
tion; this action on the part of defendants was damaging to 
the plaintiff inasmuch as it gave plaintiff no opportunity to 
regain confidence of his clientele which had been lo^t 
through unlawful tactics of defendants and also prevented 
plaintiff from recovering business lost to his competitors 
through the slanderous statements made by defendants all 
without just or probable cause and caused by defendants 
acting palpably or manifestly beyond their official functions. 

33—Plaintiff further alleges that defendants through tljie 
unlawful conspiracy already referred to in an effort to de¬ 
stroy the business of plaintiff began to intimidate the mem¬ 
bers of plaintiff's business staff with the object of shatter¬ 
ing the morale of plaintiff’s employes; the following in¬ 
stances (although there are many others) are cited: 

a—When said unlawful hearings were in progress defen¬ 
dant Flynn made threats to certain of plaintiff’s staff; whe|n 
plaintiff’s auditor was waiting in an ante-room to be callcjd 
as a witness the defendant Flynn in a threatening and me¬ 
nacing manner said to said auditor “I am going to get yoiu 
for this after this hearing is over”. The effect of the re¬ 
mark was to frighten and to worry said auditor to whom tlje 
remark was made and to frighten and to worry other 
77 members of plaintiff’s staff who heard the remark. 

b—Defendant Flynn made similar threats of bodily 
harm toward plaintiff’s executive assistant—Mr. John (Jr. 
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Scattcrgood, a man of estimable reputation and character 
and a husband and father of three children which created in 
said Scattergood such havoc of mind, apprehension and 
worry and humiliation as to result in a weakening of his 
physical resistance to a point where he soon contracted a 
bodily infection which caused his premature and untimely 
death: the cause off his death being the unlawful and brutal 
tactics practiced by defendant Flynn and a part of unlawful 
conspiracy participated in by said defendants. 

The acts complained of in (a) and (b) were damaging to 
plaintiff inasmuch as it brought about a weakening of the 
morale of his business staff and thereby resulted in a loss 
of much business to plaintiff; all brought about by the ac¬ 
tions of defendants which were palpably and manifestly be¬ 
yond the functions of their official duties. 

c—The defendant Flynn while intoxicated and without 
being invited entered a hotel room where plaintiff and mem¬ 
bers of his business staff were in conference preparing mat¬ 
ters for their defense and proceeded to gloat over his ac¬ 
complishments and to order numerous drinks of intoxicating 
liquor and without permission charged same to plaintiff and 
while under the influence of liquor proceeded to boast of his 
part in this unlawful conspiracy and to outline the details 
of said conspiracy and the part to be played by each con¬ 
spirator and then began to assault a member of plaintiff’s 
business staff and engaged physically in shoving and push¬ 
ing said member of plaintiff’s business organization across 
the floor of a wide room plump into an open fireplace thereby 
frightening said member of plaintiff's staff and intimidat¬ 
ing and terrorizing other members of plaintiff’s staff 
78 there present. The acts of defendant Flynn in this 
respect caused great damage to the plaintiff inasmuch 
as it shattered the morale of the members of plaintiff’s staff 
who witnessed the brutal tactics and acts of said defendant 
Flynn and thereby rendered said employes less efficient in 
the performance of their work and caused some of said em¬ 
ployes to resign from plaintiff’s business organization thus 
further damaging plaintiff, and further bringing about a de¬ 
struction of plaintiff’s business—that being the object of de¬ 
fendants conspiracy. 

34—Plaintiff further alleges that the defendant Burns 
without just or probable cause and in furtherance of this 
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unlawful conspiracy which had for its purpose the destruc¬ 
tion of plaintiff’s business wrote a letter over his (Burns) 
official signature advising a member of plaintiff’s clientele 
“It is my advice that you should take immediate steps toiget 
your money back if you are able”. It must never be forgot¬ 
ten that when this letter was written that no issue had been 
adjudicated between the Securities and Exchange Comr|iis- 
sion and plaintiff. This act on the part of defendant Bujrns 
was without just or probable cause and was malicious hnd 
was manifestly and palpably beyond his official functions 
and was damaging to plaintiff inasmuch as it caused mem¬ 
bers of plaintiff’s clientele when they learned of this letjter 
having been written and coming from an officer of Jhe 
United States government to become apprehensive as to {the 
safety of their investments and caused many of said cliepts 
to cease their business dealings with plaintiff and thereby 
caused plaintiff to lose much business. 

35—Plaintiff further alleges that the defendant Kennedy 
without just or probable cause and acting palpably aind 
manifestly beyond his official functions at a social meeting 
with a wealthy lady client of plaintiff wilfully and deliber¬ 
ately misled and deceived said client by representing to shid 
client that the Securities and Exchange Commission 
79 had “closed” the offices of said plaintiff and that said 
plaintiff was “not allowed to sell royalties ajny 
more”, which statement by said Kennedy was false atid 
known bv said Kennedy to be false; that said statement wlas 
made without just or probable cause and was malicious a^id 
was palpably and manifestly beyond the official functions 
of said Kennedy; that as a result of this false statement the 
said lady client did thereupon institute a civil suit in tjhe 
Municipal Court of the County and City of New York f^r 
the recovery of her money invested with said plaintiff; tljis 
unlawful act on the part of said Kennedy and which was' a 
part of said conspiracy which had for its object the destruc¬ 
tion of plaintiff’s business caused great damage to plaintiff 
inasmuch as the said lady client upon the strength of falfee 
statements made by said defendant Kennedy severed h^r 
business dealings with said plaintiff; in addition the plaih- 
tiff was put to the trouble and expense of defending said shit 
in court. It must also be remembered that at the time the 
false statement was made by the defendant Kennedy thpt 
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no issue had been adjudicated between the defendants and 
plaintiff. 

36—Plaintiff further alleges that the defendant Rabell 
approached him (the plaintiff) with an offer to reveal the 
full and complete details of this conspiracy, which had for 
its object the destruction of plaintiff’s business, and to re¬ 
veal the part to be played by each conspirator if said plain¬ 
tiff would pay to said defendant Rabell the sum of $27,- 
500.00: the defendant Rabell did reveal to plaintiff certain 
details of said conspiracy and promised to make other de¬ 
tails forthcoming as additional money was paid; plaintiff 
discoursed with said defendant Rabell for the sole and only 
purpose of determining the extent and purpose of said con¬ 
spiracy and plaintiff did so under advice of counsel and con¬ 
versations were conducted under the supervision and obser¬ 
vation of counsel, witnesses and proper officers of the 
80 law and that phonographic and stenographic records 
were made of said conversations and that defendant 
Rabell at plaintiff’s home in Scarsdale, New York did then 
and there accept marked money as a part payment on ac¬ 
count of his $27,500.00 demand and that defendant Rabell 
thereupon under orders and instructions from said plaintiff 
immediately was arrested by officers of the law as he at¬ 
tempted to flee with the money given him by plaintiff; that 
within twentv minutes of the arrest of defendant Rabell bv 
officers of the law at plaintiff’s home in Scarsdale, N. Y. de¬ 
fendant Burns without any right, leave or authority and 
without any invitation from plaintiff suddenly appeared on 
the lawn of the premises of plaintiff’s home and in an agi¬ 
tated and excited demeanor demanded of plaintiff’s coun¬ 
sel who was present “just how far am I involved in this 
thing Fischbach?”; that the acts of defendant showing as 
they did the existence of said conspiracy which had for its 
purpose the destruction of plaintiff’s business were without 
just or probable cause and palpably and manifestly beyond 
the functions of his official duties and were damaging to 
plaintiff inasmuch as it forced him to divert his attention 
from tlie affairs of his business and caused a weakening of 
the morale of his business staff which resulted in some mem¬ 
bers of his staff leaving his employ; it also damaged plain¬ 
tiff inasmuch when certain of his clientele learned of the 
reprehensible tactics practiced by defendants caused said 
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members of plaintiff’s clientele to cease business relation¬ 
ship with plaintiff fearing that since defendants were pur¬ 
suing such brutal tactics that said members of plaintiff’s 
clientele might themselves feel the wrath of said defen¬ 
dants if they did not sever there business dealings wijth 
plaintiff; the actions of defendant Burns were damaging 
to the plaintiff inasmuch as he had no right upon the 

81 plaintiff’s premises and his actions were without 
just or probable cause and palpably and manifestly 

beyond the official functions of his office; it also damaged 
plaintiff inasmuch as it caused a weakening of the morale 
of many of his business associates and caused some of 
his business staff to resign for fear that they themselves 
might face the wrath of defendants “reign of terror”; lit 
further damaged plaintiff in that it caused many of h*s 
business clientele to sever business dealings with plain¬ 
tiff for fear that defendants would involve them in difficulty 
if they did not cease their business dealings with plaintiff. 

37—Plaintiff further alleges upon information and belief 
obtained in plionographically recorded conversation hald 
with defendant Rabell at the time of the attempted extor¬ 
tion already referred to that a member of the White Iiou^e 
Secretariat (White House Staff) at the outset of the insti¬ 
tution of the proceedings against plaintiff by the defen¬ 
dants, which proceedings originated almost immediately fol¬ 
lowing plaintiff’s request for the removal of the said Harold 
Loy Iekes, presidential appointee, as Administrator of thie 
Code of Fair Competition for the Petroleum Industry and 
that said member of the presidential secretariat (Wliitjs 
House Staff) thereupon communicated with defendant Ken¬ 
nedy, also a presidential appointee, as Chairman of the Sef- 
curities and Exchange Commission and asked that he, a 
Secretary to the President of the United States be reassured 
that the proceedings which defendants at that time were iiji 
the act of instituting would be “cinched”; plaintiff allege^ 
that in furtherance of this conspiracy already referred t<j> 
which had for its purpose the destruction of plaintiff’s busif 
ness that defendant Kennedy following his conversation 
with a member of the White House Staff thereupon ordered 
and exhorted defendant Rabell the extortionist to be 

82 absolutely sure that he make a “cinch” of the easel 
which had been originated against plaintiff and that) 


i 
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defendant Kennedy called defendant Rabell the extortion¬ 
ist on the long distance telephone almost nightly from 
Washington, D. C. to New York City in furtherance of this 
conspiracy; the acts of the defendant Kennedy in this re¬ 
spect were without just or probable cause and were mali¬ 
cious and were palpably and manifestly beyond the official 
functions of his office and were damaging to plaintiff in that 
it forced plaintiff to divert his attention from the business 
activities calling for his full time; his damage also consisted 
in loss of morale on part of many of his business staff and 
also caused many of his clientele to cease dealings with him; 
it must also be remembered that at the times of defendant 
Kennedy’s acts that no complaint of any kind had been 
lodged against plaintiff. 

38—Plaintiff further alleges upon information and belief 
gained from a telephonic conversation had with a high offi¬ 
cial of the Federal government, which telephonic conversa¬ 
tion was dictograpliicallv recorded, that defendant Landis 
in conversation at Washington, D. C. during the time herein 
referred to stated categorically that defendants did not 
“have anything on” said plaintiff but said said defendants 
were “going to get that guy”; plaintiff alleges that at the 

time this statement was made bv the defendant Landis that 

•> 

no complaint of any kind had been lodged against plaintiff 
and that the statement made by defendant Landis was with¬ 
out just or probable cause and was malicious and was pal¬ 
pably and manifestly outside his official functions; that the 
actions of the defendant Landis were damaging to the plain¬ 
tiff inasmuch as it caused plaintiff to divert his attention 
from his business activities which required his full time; the 
plaintiff was further damaged inasmuch as it caused mem¬ 
bers of his business staff to suffer a lessening of morale and 
when the information given by defendant Landis was made 
known to certain of plaintiff’s clientele that many of said 
customers ceased business dealings with plaintiff. 

83 39—Plaintiff further alleges that defendants in 

furtherance of this unlawful conspiracy which had 
for its purpose the destruction of plaintiff’s business issued 
from time to time “publicity releases” to the press of the 
country for publication in newspapers throughout the 
United States—the said “publicity releases” containing 
statements that were false and were known to the defendants 
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to be false and which reflected adversely upon the business 
dealings and integrity of plaintiff. Although the plaintiff 
alleges many such instances he cites specifically the follow¬ 
ing : i 

a—Release issued to the press by defendant Burns which 
defendant Burns termed an “important statement” and i|n 
which statement defendant Burns then General Counsel <ff 
the Securities Commission directly implied that “700% 
profit” might be considered the rule in the ordinary busi¬ 
ness operations of the plaintiff. 

b—Statement before press reporters made by defendant 
Kennedy in which statement defendant Kennedy referred 
to the “ J. Edward Jones Expose” without defining the “ex¬ 
pose” or stating what it might be thereby creating in the 
minds of the public an implication grossly reflecting ad¬ 
versely upon the standing, character and reputation of saijd 
plaintiff before any issues whatsoever has been adjudicatejd 
in the issue joined between the Securities and Exchange 
Commission and plaintiff. 

c—Release in the morning newspapers of Tuesday, Jurfe 
‘25,19J5 issued by the Securities and Exchange Commissiojn 
and entitled “Release Xo. X” which publicity release plain¬ 
tiff alleges was grossly unfair, untrue and misleading arid 
known to the defendants to be unfair, untrue and misleading 
and which grossly reflected upon the reputation, character 
and standing of said plaintiff and unfairly, improperly anjd 
untruthfully and in a misleading manner eulogizing apd 
portraying defendants in a favorable light. 

The actions of the defendants in this respect were with¬ 
out just or probable cause and were malicious and were 
palpably and manifestly beyond their official funic- 
St tions: the plaintiff was damaged as a result of tlie 
false statements contained in these “publicity re¬ 
leases” in that the confidence which members of his clientele 
had in him had been shattered and in many instances maijv 
of his customers ceased their business dealings with plain¬ 
tiff due to the false statements contained in these “publicity 
releases”—this loss of business therefore resulted in great 
damage: plaintiff alleges that these “publicity releases” 
broadcasted with governmental sanction caused them to re¬ 
ceive attention that would ordinarily not be accorded su<j;h 
material and hence caused the average customer of plaijn- 
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tiff to hesitate and pause as to the safety of his or her in¬ 
vestment when in truth and in fact the material contained in 
said “publicity releases” was false and known to defen¬ 
dants to be false and all a part of the unlawful conspiracy 
which had for its object the destruction of plaintiff’s busi¬ 
ness. 

40— Plaintiff further alleges that after the Supreme Court 
of the United States came to his assistance and in a deci¬ 
sion handed down on April 6, 1936 denounced the actions 
of the defendants in their dealings with plaintiff—which ap¬ 
parently had no effect upon defendants—and that said de¬ 
fendants in furtherance of this unlawful conspiracy which 
had for its object the destruction of plaintiff’s business 
caused false charges to be placed before a grand jury for 
the Southern District of New York which charges were 
known to be false—the said charges having been placed be¬ 
fore the said grand jury on the day following the decision 
handed down in the Supreme Court of the United States 
already referred to; as a result of such false testimony and 
which was known by the defendants to be false the grand 
jury returned an indictment against plaintiff that the acts 
of tlie defendants in this respect were without just or prob¬ 
able cause and were malicious and were palpably and 

85 manifestly beyond their official functions; that plain¬ 
tiff was tried upon this indictment and was acquitted 
by a jury and thus completely exonerated; that as a result 
of such false testimonv which caused the indictment of 
plaintiff that plaintiff was damaged inasmuch as he was 
forced to expend large sums of money for legal services and 

his business was virtually destroyed as a result of the false 

• • 

charges and unlawful acts and practices of defendants in 
carrying out the conspiracy which had for its object the de¬ 
struction of plaintiff’s business; plaintiff was further dam¬ 
aged inasmuch as his health was undermined and the health 
of his immediate family was seriously impaired. 

41— Plaintiff further alleges that since the Constitution 
of the United States gives him the right to speak his mind 
and have it in print believed that a full expose of the events 
and happenings attending the machinations of the defen¬ 
dants in the furtherance of this conspiracy which had for its 
object the destruction of plaintiff’s business would be of dis¬ 
tinct public service the said plaintiff prepared for publica- 
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lion a book entitled “And So They Indicted Me” and con¬ 
tracted with a responsible publishing house for the printiiig, 
publishing and public distribution of such book; that the de¬ 
fendants acting through defendant Flynn and acting mali¬ 
ciously and without just or probable cause and acting pOl- 
pablv and manifestlv bevond their official functions and iin 
furtherance of this unlawful conspiracy and in violation of 
the right of free speech and attempting to suppress the free¬ 
dom of the press and in violation of the civil rights of plain¬ 
tiff did by threats and intimidation deter said publisher 
from completing the publication of said book and did thereby 
suppress tlie freedom of the press thereby causing plaintiff 
who is not a book publisher to publish the book at his o^n 
expense and on his own initiative. A copy of said bookjis 
already made a part of this case—designated as Exhibit D. 

These acts on the part of defendants were damaging 
S6 to plaintiff in that it caused plaintiff to divert his At¬ 
tention time and efforts from the conduct of his busi¬ 
ness therein* contributing to the loss and damage to saiid 
business; that the acts of defendants in threatening s^id 
publishers prevented plaintiff from obtaining the services 
of said publishers of recognized experience and ability ahd 
1 hereby prevented a more general distribution of said bojsk 
thereby resulting in great damage to said plaintiff; plain¬ 
tiff was damaged inasmuch as the actions of defendants jin 
threatening said publishers forcing plaintiff to publish the 
book at lhs own expense increased the cost of said publica¬ 
tion and distribution. 

42—Plaintiff further alleges that on or about May 4,19^5 
plaintiff caused to be filed with the Securities and Exchange 
Commission on a registration statement for an investment 
trust on such forms as had been theretofore promulgated 
and adopted by defendants and which forms were delivered 
to the plaintiff for that purpose and that such registration 
statement so tendered and filed with the Securities and Ejx- 
change Commission was in due, proper and full compliance 
with said Securities Act of 1933 and all acts and regulations 
amendatory and confirmatory thereof; plaintiff alleges that 
defendants as a part of the unlawful conspiracy already re¬ 
ferred to agreed to make allegations which were false add 
known to be false that plaintiff’s said registration statement 
as filed was affirmatively and negatively deficient and Tyas 
not in compliance with law. 
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43— Plaintiff further alleges that defendants in further¬ 
ance of said unlawful conspiracy released and caused to 
be released false statements and known by defendants to 
be false which reflected upon plaintiff and upon plaintiff’s 
business operations; that in furtherance of said unlawful 
conspiracy defendants caused announcements to be made 
that plaintiff’s investment trust failed to meet the stand¬ 
ards and requirements imposed upon issuers of 

87 newly created issues of securities by the Securities 
Act of 1933 and that defendants would institute pro¬ 
ceedings commonly referred to as “stop order” proceed¬ 
ings and would cause anouncement to be made that plain¬ 
tiff had been called upon by the Securities and Exchange 
Commission to show cause why a “stop order” should 
not be made in respect of his said investment trust; this 
action on the part of the defendants was malicious inas¬ 
much as they well knew that the registration statement 
tendered by the plaintiff was in full compliance with law. 

44 — Plaintiff further alleges that in furtherance of this 
unlawful conspiracy the defendants caused a hearing to be 
called by the Securities and Exchange Commission and 
plaintiff called as a witness before said hearing; that to 
preside over said hearing a member of the staff of said 
Securities and Exchange Commission was designated al¬ 
though he would be disqualified and could not act impar¬ 
tially due to his acquaintance and association with said 
defendants; that plaintiff having been summoned before 
said unlawful hearing it was a part of said conspiracy to 
interrogate said plaintiff upon such events, circumstances, 
things and matters as was calculated by defendants to dis¬ 
credit plaintiff before his established clientele and upon 
matters in nowise relevant to the hearing; that it was a 
further part of said conspiracy that defendants would make, 
sanction or caused to be made allegations of fact in respect 
to said registration statement as well as of plaintiff which 
were wholly irrelevant and designed and devised to dis¬ 
credit plaintiff in the estimation of his clientele; that de¬ 
fendants knows that such allegations were false and untrue 
and their actions in this respect were malicious and were 
palpably and manifestly beyond the official functions of 
said officers. 
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45— Plaintiff further alleges that defendants in further¬ 
ance of said unlawful conspiracy on or about May 23, 1935 

caused to be made and published the making anjd 

88 publication of false and misleading allegations that 
plaintiff’s registration statement was affirmatively 

and negatively deficient and constituted a violation of laiw 
when in truth and in fact defendants knew that said regis¬ 
tration statement was in full compliance with law; th^t 
defendants in furtherance of said conspiracy caused to l)e 
issued false and misleading charges in the form of pub¬ 
licity releases and to be circulated throughout the countijy 
reflecting upon plaintiff’s business operations and which 
were known by defendants to be false. 

46— Plaintiff further alleges that defendants in further¬ 
ance of said unlawful conspiracy made public a telegraphic 
notice inviting the plaintiff to show cause before the Securi¬ 
ties and Exchange Commission why a “stop order” should 
not be made suspending the effectiveness of the registration 
statement tendered by plaintiff when defendants well knew 
that said registration statement was in full compliance with 
law. 

47— Plaintiff further alleges that on or about May 2a, 
1935 defendants made an order designating one John S. 
Hurley as trial examiner to preside at said hearing; thqt 
on or about June 5, 1935 defendants rescinded said ord^r 
appointing the said John S. Hurley and designated in his 
place one William Green who was then a member of thle 
legal staff of the Securities and Exchange Commission anjd 
who was thereby disqualified to act in the premises and on 
account of his association with the defendants was dis¬ 
qualified from acting impartially in the premises. 

48— Plaintiff further alleges that due to the unlawful 
conduct of the defendants that plaintiff on or about June 
18, 1935 did lawfully and duly tender to the Securities ankl 
Exchange Commission a complete and unequivocal with¬ 
drawal of said registration statement and did thereby law¬ 
fully and effectually terminate and extinguish tile 

89 jurisdiction of the defendants to proceed further |n 
the premises and they were without lawful right to 

continue with any alleged form of consideration of the sub¬ 
ject matter of said “stop order” proceedings; that in fur¬ 
therance of this unlawful conspiracy refused to accept such 
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withdrawal and sanctioned a continuance of the “stop 
order” proceedings as already initiated by them; that de¬ 
fendants in furtherance of this unlawful conspiracy and 
without any authority of law and although defendants knew 
that their authority over plaintiff had been terminated 
caused a further process of subpoena to be issued in the 
name of the Securities and Exchange Commission to com¬ 
pel plaintiff to attend said proceedings which defendants 
had wrongfully continued. 

49—Plaintiff further alleges that said subpoena was de¬ 
livered to the United States Marshal for the District of 
Columbia for service and upon the failure of said mar¬ 
shal to serve said subpoena the said defendants in further¬ 
ance of this conspiracy and acting maliciously and palpably 

and manifestlv bevond their official functions caused state- 
• • 

ments to be delivered to the press that plaintiff had evaded 
service of said subpoena which statements were false and 
untruthful and known to defendants to be false and un¬ 
true. 


50— Plaintiff further alleges that said unlawful sub¬ 
poena was served upon him in Xew York City and he again 
tendered to the Securities and Exchange Commission by its 
said trial examiner, William Green, a further complete and 
unequivocal withdrawal of said registration statement as 
well as a further objection to the alleged asserted jurisdic¬ 
tion of the defendants: the defendants again rejected the 
withdrawal of said registration statement and overruled 
plaintiff’s lawful objection to defendants’ illegal procedure. 

51— Plaintiff further alleges that lie consistentlv main- 

< * 

tained that defendants had no lawful right to pro- 
90 ceed after plaintiff’s withdrawal of his registration 
statement and the defendants acting maliciouslv and 
without just or probable cause and acting palpably and 
manifestly beyond their official functions continued said 
proceedings although they had no right in law to do so; the 
defendants persisted in said unlawful enterprise and insti¬ 
tuted certain court action which the plaintiff steadfastly re¬ 
sisted and on April 6, 1936 when the Supreme Court of the 
United States handed down one of its most memorable and 
noted opinions of our time vindicated the contentions of 
plaintiff and gave to defendants a well deserved rebuke and 
in scathing language called defendants to account for their 
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unconstitutional practices and reckless disregard of tile 
rights of a citizen. 

52— Plaintiff further alleges that the actions of defen¬ 
dants were malicious and without just or probable cause arjid 
palpably and manifestly beyond their official functions arid 
were without support in right principle or in law; that tile 
acts complained of were in furtherance of an unlawful con¬ 
spiracy participated in by all defendants—the purpose of 
the conspiracy being to destroy the plaintiff’s business 
through the making of false allegations known to be falsjj; 
thru the conduct of illegal practices and acts known to be 
illegal and through the presentation to the grand jury Of 
false testimony and which testimony was known to tlie 
defendants to be false—all a part of the unlawful conspir¬ 
acy. 

53— Plaintiff further alleges that by reason of the un¬ 
lawful acts and practices of defendants in the furtherance 
of said conspiracy as before alleged plaintiff was required 
to and did obtain legal service, counsel and representation 
and paid and became obligated to pay large sums of money 
therefor in the defense of the proceedings instigated tj>y 

defendants as aforesaid and bv reason of the iff- 
91 stitution, maintenance and prosecution of said pro¬ 
ceedings and by reason of the damaging character 
of the publicity inspired and instigated by defendants a4d 
known to be defendants to be false, plaintiff suffered grejit 
damage in that his business was virtually destroyed, hiis 
health was seriously impaired and the health of his iiji- 
rnediate family was seriously undermined, his good name 
and reputation was injured—therefore plaintiff suffered 
substantial loss in the amount and volume of his business 
to his damage in a sum upwards of one million dollars 
($ 1 , 000 , 000 . 00 ). 

WHEREFORE plaintiff demands judgment against the 
defendants in the sum of one million dollars ($l,000,000.0(j)) 
together with the costs and disbursements of this action!. 

JAMES J LAUGHLIN 
Counsel for Plaintiff. 




June 26, 1939. 
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92 Motion to Strike Second Amended 

Complaint <&c. 

Filed June 27 1939 

# # • 

The defendants Joseph P. Kennedy, James M. Landis, 
George C. Mathews, and Robert E. Healy, move the court 
as follows: 

1. To strike the second amended complaint as sham and 
false, and as being, as a whole, redundant, immaterial, im¬ 
pertinent, and scandalous. 

2. To strike the following specific portions of the second 
amended complaint for the reasons hereinafter enumerated: 

(a) Paragraphs 14-23, inclusive, in that they are im¬ 
material, impertinent, and scandalous. 

(b) Paragraphs 24-28. inclusive, in that they consist 
chiefly of conclusions of law and that insofar as they con¬ 
tain any allegations of fact, the facts alleged are redundant, 
immaterial, impertinent, and scandalous. 

(c) Paragraphs 29-31, inclusive, in that they contain con¬ 
clusions of law and plead evidentiary matter. 

(d) Paragraph 32, in that it is immaterial, impertinent, 
and scandalous. 


(e) Paragraphs 33-38. inclusive, in that they are im¬ 
material, impertinent, and scandalous, and plead evidenti¬ 
ary matter. 


(f) Paragraph 41, in that it contains conclusions of law, 
and insofar as it contains allegations of fact, the facts al¬ 
leged are immaterial and impertinent. 

93 (g) Exhibits A, B, and D, in that they are im¬ 

material, impertinent, scandalous, and redundant. 


3. To require the plaintiff to state each of his claims in 
a separate count. 

4. To dismiss the action because the second amended com¬ 
plaint fails to state any claim against the defendants, or 
any of them, upon which relief can be granted. 
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5. To grant defendants leave to make hereafter such fur¬ 
ther motions directed to the second amended complaint as 
may seem appropriate. 

Signed: CHESTER T. LANE 

GEORGE A. McNULTY 
Attorneys for Defendants 
George C. Mathews cmd 
Robert E. Healy 

ROBERT E. KLINE, JR. 
Attorney for Defendants 
James M. Landis 
George C. Mathews and 
Robert E. Healy 

E. CORTLANDT PARKER 
Attorney for Defendant 
Joseph P. Kennedy 


94 Motion to Strike Motion Filed by De¬ 

fendants dc. 

Filed June 28 1939 

* * • 

Now comes the plaintiff and moves the Honorable Coijirt 
to strike the motion filed on behalf of defendants Landis, 
Mathews and Healy for the reasons that the Honorable 
Chester T. Lane, Honorable George A. McNulty and Hon¬ 
orable Robert E. Kline, Jr. are officers of the United States 
and attached to the legal staff of the Securities and Ex¬ 
change Commission and hence not within the provisions!of 
Title 5, Sections 309 and 316, USC and cannot appear jas 
counsel for the defendants herein inasmuch as the defen¬ 
dants Landis, Mathews and Healy are sued in their in¬ 
dividual capacities. 

JAMES J. LAUGHLIN 
Counsel for Plaintiff . 


i 


i 

i 

i 
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95 Order 

Filed September 6 1939 

# * # 

This cause having come on to be heard before me on 
the 7th day of August, 1939, on the motion of the defen¬ 
dants Joseph P. Kennedy, Robert E. Healy, George C. 
Mathews, and James M. Landis, the court having fully 
considered the record and having heard the arguments of 
counsel: 

It is hereby Ordered, Adjudged, and Decreed that the 
plaintiff’s second amended complaint be, and the same 
hereby is dismissed, and it is further Ordered, Adjudged, 
and Decreed, that the plaintiff shall have twenty days from 
August 7, 1939, in which to file an amended complaint. 

T. ALAN GOLDSBOROUGH 

Justice 


96 Motion to Vacate Order Dismissing 

Second A m ended C o m plain t 

Filed September 14 1939 

♦ • # 

Comes now the plaintiff through his counsel and moves 
the Court to vacate the order dismissing second amended 
complaint. This motion is based on the following grounds: 

1— The order bears no date. 

2— The order does not reflect the correct rulings of the 
court. 

3— The order was not presented to counsel for plaintiff 
before same was presented to the court. 

4— It is impossible for plaintiff to perfect his appeal until 
proper order is entered. 

5— And for other reasons apparent of record. 

JAMES J. LAUGHLIN 
Counsel for Plaintiff. 
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97 Stipulation for Correction of the Order Dis¬ 
missing Second Amended Complaint 

Filed October 4 -1939 

• * 

It is hereby stipulated by and between the parties hereto 
that the order entered on September 6, 1939, dismissing 
plaintiff’s second amended complaint, be corrected to re¬ 
flect fully the rulings made in open court on August 7, 
1939, by amending said order to read: 

j 

This action having come on to be further heard on Au¬ 
gust 7, 1939, on the motion of defendants Joseph P. Ken¬ 
nedy, Janies M. Landis, George 0. Mathews and Robert 
E. Healv, and on the motion of the plaintiff to strike thle 
above mentioned motion, the court having fully considered 
the record and having heard the arguments of counsel, an|d 
now being fully advised in the premises; 

IT IS HEREBY ORDERED, that defendants’ motion tjo 
dismiss the second amended complaint be granted; and 

IT IS FURTHER ORDERED, that plaintiff’s motion 
to strike defendants’ motion be denied; and 

IT IS FURTHER ORDERED, that the plaintiff sha^l 
have twenty days from August 7, 1939, in which to file ja 
further amended complaint. 

This order was made and pronounced in open court pn 
August 7, 1939, in the presence of the attorney for tlje 
plaintiff and the attorneys for the defendants, and is en¬ 
tered now for then. 

IT IS FURTHER STIPULATED AND AGREED thit 
the plaintiff hereby withdraws the motion filed by him cfn 
September 13, 1939, to vacate the order entered on Septem¬ 
ber 6, 1939, dismissing the second amended complaint. 

IT IS FURTHER STIPULATED, that an order be en¬ 
tered herein dismissing this action for the failure of the 
plaintiff to file a further amended complaint within the tiifie 
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allowed by the above order and the extensions of such time 
heretofore granted. 

98 Dated: October 4th, 1939. 

JAMES J. LAUGHLIN 
Attorney for Plaintiff. 

CHESTER T. LANE 

K 

GEORGE A. McNULTY 

K 

Attorneys for Defendants 
George C. Math cues and 
Robert E. Healy 

ROBERT E KLINE JR 
Attorney for Defendants 
James M. Landis, 

George C. Mathews and 
Robert E. Ilealy 

E. CORTLANDT PARKER 

K 

Attorney for Defendant 
Joseph P. Kennedy 


99 Amended Order Striking as a Whole and Dis¬ 
missing Second Amended Complaint, Sc. 

Filed October 4 -1939 

• * # 

The parties hereto having so stipulated: 

IT IS ORDERED, that the order entered on September 
6, 1939, dismissing plaintiff’s second amended complaint, 
be corrected to reflect fully the rulings made in open court 
on August 7,1939, by amending said order to read: 

This action having come on to be further heard on Au¬ 
gust 7, 1939, on the motion of defendants Joseph P. Ken¬ 
nedy, James M. Landis, George C. Mathews and Robert E. 
Healy, and on the motion of the plaintiff to strike the above 
mentioned motion, the court having fully considered the 
record and having heard the arguments of counsel, and 
now being fully advised in the premises; 



J. EDWARD JONES VS. J. P. KENNEDY, ET AL. 79 

IT IS HEREBY ORDERED, that defendants’ motiojn 
to dismiss the second amended complaint be granted; ai^d 

IT IS FURTHER ORDERED, that plaintiff’s motiojn 
to strike defendants’ motion be denied; and 

IT IS FURTHER ORDERED, that the plaintiff shall 
have twenty days from August 7, 1939, in which to file ja 
further amended complaint. 

This order was made and pronounced in open court ojn 
August 7, 1939, in the presence of the attorney for tfie 
plaintiff and the attorneys for the defendants, and is en¬ 
tered now for then. 

Dated: October 4th, 1939. 

T. ALAN GOLDSBOROUGH 
Justice 

i 

i 

i 

_ 

100 Order Dismissing Action 

Filed October 6 -1939 

i 

* # # 

The parties hereto having so stipulated: 

IT IS ORDERED, that this action be and the same ijs 
hereby dismissed for the failure of the plaintiff to file a 
further amended complaint within the time allowed by th|e 
order dismissing the second amended complaint and the 
extensions of such time heretofore granted. 

Dated: October 6th, 1939. 

T. ALAN GOLDSBOROUGH 
Justice 


101 Notice of Appeal 

Filed October 9 -1939 

• # • 

j 

Now comes the plaintiff through his counsel and givejs 
notice of appeal to the United States Court of Appeals 
for the District of Columbia from that part of order en¬ 
tered on October 6, 1939 dismissing second amended com¬ 
plaint and also from that part of the order overruling 
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motion filed by plaintiff to strike answer and pleadings 
filed by counsel for James M. Landis, Robert E. Healy and 
George C. Mathews. 

JAMES J. LAUGHLIN 
Counsel for Plaintiff . 

October 9, 1939. 

Memorandum 

October 11 -1939. 

Bond on appeal filed. 

102 Order as to Exhibits 

Filed November 13 1939 

• * * 

Upon motion of the plaintiff and for good cause shown 
it is by the Court this 13th day of November, 1939 
ORDERED that original exhibits A and D filed in this 
cause be included in the record on appeal in lieu of copies 
in order that the United States Court of Appeals for the 
District of Columbia may inspect same. 

By The Court 

T. ALAN GOLDSBOROUGH 
Justice 

No objection: 

ROBERT E KLINE, JR 
Counsel for Defendants 
Healy, Mathews <& Landis. 


103 Stipulation of Counsel in Lieu of Designa¬ 
tion of Record and Counter Designation 

Filed October 20 1939 

• * * 

Pursuant to Rule 75(f) of the Federal Rules of Civil 
Procedure, counsel in the above entitled action stipulate 
that the following shall constitute the record in the above 
entitled cause upon appeal to the United States Court of 
Appeals: 



J. EDWARD JONES VS. J. P. KENNEDY, ET AL. 


81 

l 

1. Declaration. 

2. Demurrer of defendants George C. Mathews and Rob¬ 
ert E. Healv. 

3. Motion to strike defendants’ demurrer. 

4. Demurrer of defendant James M. Landis. 

5. Demurrer of defendant Joseph P. Kennedy. 

6. Order sustaining demurrers to declaration and over¬ 
ruling motion to strike. 

7. Amended complaint with exhibits. 

8. Motion to dismiss, etc., filed by defendants. 

9. Motion to strike filed by plaintiff. 

10. Order sustaining motion to dismiss first amended com- 
plaint and overruling motion to strike. 

11. Second amended complaint with exhibits. 

12. Motion to dismiss filed by defendants. 

13. Motion to strike filed by plaintiff. 

14. Order dismissing complaint. 

15. Motion to vacate order dismissing complaint, etc. j 

16. Stipulation entered into between plaintiff and de¬ 
fendants. 

17. Order sustaining motion to dismiss second amended 
complaint and overruling motion to strike. 

18. Final judgment. 

19. Notice of appeal. 

104 20. Stipulation of counsel in lieu of designation 6f 

record and counter designation. 

21. Clerk’s certificate. 

Dated: This 19th day of October, 1939. 

JAMES J. LAUGHLIN j 
Attorney for Plaintiff. 

CHESTER T. LANE 
Attorney for Defendants 
Healy and Mathews 

ROBERT E KLINE JR 
Attorney for Defendants 
Healy, Mathews , and Landis 

E. CORTLANDT PARKER 
Attorney for Defendant 
Kennedy 
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105 District Court of the United States 

For the District of Columbia 

United States of America, 

District of Columbia, ss: 

I, Charles E. Stewart, Clerk of the District Court of the 
United States for the District of Columbia, hereby certify 
the foregoing pages numbered from 1 to 104, both inclu¬ 
sive, to be a true and correct transcript of the record, ac¬ 
cording to stipulation of counsel herein filed, copy of which 
is made part of this transcript, in cause No. 90205 at Law, 
wherein J. Edward Jones is Plaintiff and Joseph P. 
Kennedy, et al., are Defendants, as the same remains 
upon the files and of record in said Court. 

IN TESTIMONY WHEREOF, I hereunto subscribe mv 
name and affix the seal of said Court, at the City of Wash¬ 
ington, in said District, this 14th day of November, 1939. 

C. E. STEWART, 

(Seal) Clerk. 

Endorsed on Cover: No. 7549 Jones, Appellant v. Ken¬ 
nedy. United States Court of Appeals for the District of 
Columbia Filed Nov 16 1939 Joseph W. Stewart, Clerk. 
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(Sjor itje district of Columbia 

October Term, 1939. 


No. 7549. 

J. EDWARD JONES, 

Appellant, 

v. 

JOSEPH P. KENNEDY, 
JAMES M. LANDIS, 
GEORGE C. MATHEWS, 
ROBERT E. HEALY, et al., 

Appellees . 


BRIEF ON BEHALF OF APPELLANT. 


STATEMENT OF THE CASE . 

This is an appeal from order of District Court dis- j 
missing complaint in above entitled cause. 
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In view of the circumstances of the case it is neces¬ 
sary to give a somewhat extended statement of the 
background of this action. 


Appellant has for a number of years been engaged 
in the oil business and his activities were chiefly con- 
concerned with the buving and selling of interest in 
crude oil producing properties. He has always con¬ 
ducted his business from the same address, that is to 
say, 342 Madison Avenue, New York City. It is well 
to sav that in his business he retained a research staff 
engaged in studies of petroleum economics and the 
problems of the petroleum industry generally, in the 
course of which he espoused the cause of so-called 
‘ ‘ independents ’’ of the industry in their controversy 
with major petroleum organizations. 

In March, 1933, shortly after the present adminis¬ 
tration took office, a so-called “Governors Oil Confer¬ 
ence” was called to meet in Washington, D. C., and 
said conference was under the direction of the Secre¬ 
tary of the Interior (R. 17) and appellant attended 
said conference and at that time incurred the ill will 
of the Secretary of the Interior (R. 18) and appel¬ 
lant later called upon the President to remove the 
Secretary of Interior from office (R. 19). Shortly 
thereafter appellant alleges that the Secretary of the 
Interior, or someone acting in his behalf and at his 
direction, entered in a conspiracy with the appellees, 
Kennedy, Landis, Mathews and Healy, who were mem¬ 
bers of the Securities and Exchange Commission (Act 
of June 6, 1934, 48 Statutes 881, Title 15, Section 77-A, 
et seq. U. S. C. A.) to destroy appellant’s business and 
ruin him financially (R. 20-44). It was known to ap- 


pellees that appellant, due to the nature of his busil 
ness, would have to have dealings with the Securities 
and Exchange Commission. 

I 

Appellant, on or about the 4th day of May, 1935] 
caused to be filed with the Securities and Exchange 
Commission, a registration statement for an invest^ 
ment trust on such forms as had been theretoford 

I 

promulgated and adopted by the appellees and sucl^ 
forms were delivered to the appellant for such pur-j 

i 

pose and that such registration statement so tendered! 
and filed with the Securities and Exchange Commission 
was in due, proper, and full compliance with said Se-j 
curities Act of 1933, and all acts and regulations 
amendatory and confirmatory thereof (R. 35). 

i 

Appellant alleged that upon the filing of such reg-| 
istration statement the appellees, Kennedy, Landis, | 
Mathews and Healy, acting maliciously and without j 
just or proper cause and acting beyond the scope of 
their authority as officers of the Government, and act-| 
ing in concert, did agree, combine, confederate and! 
conspire among themselves and with each other, to j 
make and cause to be made false allegations that ap- j 
pellants said registration statement as filed was affirma- j 
tively and negatively deficient and was not in compli- j 
ance with law (R. 36). 

I 

I 

Appellant further alleged that it was also a part of j 
said plan and conspiracy that the appellees already j 
referred to would issue, and cause to be issued and 
would sanction the issuance of false and misleading ! 
statements and publicity releases to the press of such 
a nature and character as were calculated to impugn | 
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appellant’s honesty, business character and integrity, 
to discredit appellant and to invite the attention of the 
country at large to the charges made by these appellees 
against the appellant. It is contended by appellant 
that the appellees herein knew the statements to be 
false, untruthful and misleading (R. 36). 

Appellant alleges that the power exercised by these 
appellees by virtue of their connection with the Se¬ 
curities and Exchange Commission was a convenient 
vehicle with which they could harass, annoy and destroy 
the appellant and his business. 

As has already been stated appellant filed with the 
Securities and Exchange Commission on May 4, 1935, 
his registration statement. This registration state¬ 
ment, under the terms of the Act, was to become effec¬ 
tive twenty days later. On the 19th day, however, 
the Commission sent appellant a telegraphic notice re¬ 
citing that the registration statement appeared to con¬ 
tain untrue statements of material facts and to omit 
material facts required and necessary and fixed a 
hearing at the office of the Commission on Thursday, 
June 6, 1935—“at which time and place registrant 
may appear and show cause why a stop order should 
not be issued suspending the effectiveness of such 
registration statement.” The hearing was postponed 
until June IS. 

It is contended that the appellees knew that the mat¬ 
ter contained in the registration statement was in fact 
true and in accordance with law (R. 37). 

On June 13, 1935, a subpoena duces tecum was issued 
commanding appellant to appear before an officer of 
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the Commission on June 18th to testify with respect 
to liis registration statement and to bring with him 
designated books, records and papers listed as follows: 
“journal ledger, subsidiary ledgers, journal, cash book, 
books of account and financial statements of J. Edward 
Jones”; “journal ledger, journal, cash book and books 
of account of J. Edward Jones relating to J. Edward 
Jones Royalty Trust, Series M”; “all contracts, agree¬ 
ments and correspondence of J. Edward Jones relat¬ 
ing to the distribution of participation trust certifi¬ 
cates in J. Edward Jones Royalty Trust, Series M”; 
“all correspondence and communications of J. Edward 
Jones with any said authority relating to the distribu¬ 
tion of participation trust certificates in J. Edward 
Jones Royalty Trust, Series M.” It is alleged by the 
appellant that this subpoena duces tecum was not 
issued in good faith but was to be used as a mere 
“fishing” expedition to harass and to annoy appellant 
and to obtain the names of his clientele (R. 21). 

Appellant on June 18, 1935, in a written communica¬ 
tion to the Securities and Exchange Commission for¬ 
mally withdrawing his application for registration, as¬ 
signing as a reason among others that the Commis¬ 
sion’s action had been given widespread publicity and 
placed him in a situation to be severely damaged. The 
same day his counsel appeared before the examiners 
for the Commission and presented this written with¬ 
drawal which was marked for identification but ex¬ 
cluded from consideration. On June 27, 1935, counsel 
for appellant appeared again before the examiner and 
filed a dismissal signed by appellant dismissing “his 
registration statement heretofore filed,” and withdraw¬ 
ing all application for consideration thereof or action 
thereon. At the same time appellant’s counsel filed 
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a motion to dismiss and for an order from the Com¬ 
mission permitting withdrawal of the registration state¬ 
ment and dismissing registration proceeding and all 
matters pertaining thereto at appellant’s cost; and 
also a motion to quash subpoena which had been issued 
and served on petitioner. The examiner acting for the 
Commission denied the motions and refused to allow 
the withdrawal; no reason for his action being as¬ 
signed. 

The appellant alleged that the Securities and Ex¬ 
change Commission was bound as matter of law to 
sustain appellant’s withdrawal of and motion to with¬ 
draw the registration statement; that the right to 
withdraw such statement under the circumstances dis¬ 
closed was unqualified and that this being so the 
Commission was without authority to require petitioner 
to appear and testify or to submit his private books, 
records and papers for the inspection of the Commis¬ 
sion. The refusal to permit the withdrawal appellant 
says, was due to a conspiracy entered into by appellees, 
Kennedy, Landis, Mathews and Healy, to destroy him, 
and although they had no right to do so, proceeded to 
examine his private papers and documents (R. 41). 

Appellant’s contentions in this respect were upheld 
by the Supreme Court of the United States in Jones 
v. Securities and Exchange Commission, 298 United 
States, page 1. This opinion will be referred to here¬ 
after. 

Appellant alleged that as a result of the legal search 
and seizure and examination of his private papers, the 
appellees as a further part of the conspiracy, arranged 
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to present and did have presented before a Grapd 
Jury for the Southern District of New York, certain 
charges, which charges were known by the appellees 
to be false, and also arranged to present and did 
present false testimony, which testimony was known 
by the appellees to be false before the said Gran^ 
Jury, and as a result of which the Grand Jury returned 
an indictment against appellant for the offense of usin^ 
the mails in a scheme to defraud, making it necessarjy 
for the appellant to arrange for his defense, furtheir 
demoralizing his business and making it necessary to 
expend large sums of money in preparing for trial. 
At this trial appellant was completely exonerated (Ej. 
68 ). 


Appellant filed a declaration in the District Courjt 
of the United States for the District of Columbia oil 
May 23, 1938, against appellees Kennedy, Landis|, 
Mathews and Healy, which appears in the record| 
pages 1-8. To this declaration appellees filed a del 


murrer. The main ground of the demurrer being that 
“the acts complained of were within the general seopej 
of the authority of the defendant Kennedy and the 
other defendants.” The matter was argued at somej 
length and the trial judge was of the opinion thatj 
the allegations contained in the declaration were notj 
sufficient to take it out of the general rule—that pub-i 
lie officers are immune from suit as long as they act! 
within the apparent scope of their authority. Leavej 
was granted to amend and in order to take the mat-! 
ter out of the general rule a somewhat amended com-! 
plaint (the new rules being then effective) was filed 
which appears in the record, pages 15-44. There was! 
joined in this complaint in addition to the appellees, 
Kennedy, Landis, Mathews and Healy, the following:! 
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John J. Burns, New York, who was General Counsel 
of the Securities and Exchange Commission at the time 
of appellee’s controversy with them; John L. Flynn, 
who was attached to the legal staff of the Securities 
and Exchange Commission at the time of appellant’s 
controversy with the Commission; William H. Ravell, 
who was an investigating accountant for the Commis¬ 
sion at the time of the appellant’s controversy with 
them. 


In the amended complaint the following, among other 
allegations were made: 


“Plaintiff further particularly alleges that the 
co-conspirator defendants acting maliciously and 
without just or proper cause, and acting beyond 
their official provinces in the conducting of said 
unlawful hearings and investigations in pursuance 
of said conspiracy violated the rights guaranteed 
to the appellant by the fourth amendment to the 
Constitution of the United States by entering into 
a written stipulation or agreement with the plain¬ 
tiff ‘to examine’ plaintiff’s books, records, and 
files, ‘at’ his offices, 342 Madison Avenue, New 
York, New York; for the ‘convenience’ of said 
plaintiff and by subsequent violation of such agree¬ 
ment or stipulation by the forcible seizure and 
removal from the premises without any warrant 
or legal right of the books, records, and files of 
said plaintiff which books, records and files de¬ 
fendants had agreed by written stipulation to ex¬ 
amine ‘at’ the offices of said plaintiff for the ‘con¬ 
venience’ of said plaintiff, and by subsequent vio¬ 
lation of such agreement or stipulation by forcibly 
removing from plaintiff’s premises of the books, 
records and files of said plaintiff. Plaintiff alleges 
such violation of his constitutional rights were 
made over his protest and plaintiff further alleges 
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that not only was there no provision stipulated! 

for the removal of said books, records and files) 

from premises of plaintiff, but that on the con-j 

trary, that it was expressly stipulated by the de-j 

fondants in writing that such books, records and 

files were to be examined bv the defendants ‘at’ 

* 

the offices of plaintiff which written stipulation 
was violated in an arbitrary and despotic man-j 
ner” (R. 21-22). 

Par. 36. “Plaintiff further alleges that follow-l 
ing the dispatch to members of his clientele of; 
such telegram, in furtherance of this unlawful con-| 
spiracy, defendants conversed with said membersj 
of plaintiff’s clientele and in conversations made! 
gross misstatements of fact, and unjust and un¬ 
warranted insinuations grossly reflecting adversely; 
upon the integrity and business standing of the; 
plaintiff and acting maliciously and without just or! 
probable cause and acting beyond the scope of 
their official duties, did browbeat, threaten, intimi¬ 
date and create apprehension in the mind of said 
clientele to force same members of said clientele 
to sign complaints which said defendants them-! 
selves dictated, prepared and submitted to said 
clientele for signature, all of which was in pursu-j 
ancc of said unlawful conspiracy” (K. 23). 

Par. 38. “Plaintiff further alleges that follow-! 
ing the illegal seizure and unlawful removal of! 
plaintiff’s books, records and files, said defendants! 
acting maliciously and without just or probable) 
cause and acting beyond the scope of their official! 
duties and in furtherance of the unlawful conspir-! 
acy to destroy the business and prestige of plain¬ 
tiff and with intent to damage the reputation and| 
standing of said plaintiff and to destroy and ruin) 
the business which was his parceled out to so-! 
called ‘competitors’ of said plaintiff’s, said ‘com-! 
petitors’ being of new and unknown standing, the | 
names and addresses of plaintiff’s clientele upon I 
whom the so-called ‘competitors’ immediately be-! 
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gan to prey and to solicit said clientele and in 
an attempt to take from said plaintiff the business 
of said clientele” (R. 23). 

Par. 43. “Plaintiff further alleges that in pur¬ 
suance of such illegal plan and unlawful conspiracy 
defendants acting through their co-conspirator 
Flynn, a defendant herein, and during the conduct 
of said unlawful investigations and hearings made 
threats to certain members of the business organ¬ 
ization of said plaintiff. As an illustration of the 
illicit technique employed in this respect, the de¬ 
fendant Flynn during a time when plaintiff’s audi¬ 
tor was waiting in an ante-room in the offices of 
defendants to resume his testimony as a witness 
at said unlawful hearing being conducted bv said 
defendants and conspirators made to plaintiff’s 
auditor in an undertone a remark as follows: ‘I 
am going to get you after this is over.’ The effect 
of such remark was to frighten, to worry, to dis¬ 
tract and to cause great apprehension in the mind 
of said auditor witness and other members of 
plaintiff’s business organization” (R. 24). 

Par. 44. “Plaintiff further alleges that similar 
tactics on the part of defendant Flynn were ex¬ 
hibited toward plaintiff’s executive assistant, Mr. 
John G. Scattergood, a man of estimable reputa¬ 
tion and character and a husband and father of 
three children and a person of very sensitive na¬ 
ture, which created in said Scattergood such havoc 
of mind, apprehension and worry and humiliation 
as to result in a weakening of liis physical re¬ 
sistance to a point where he soon thereafter con¬ 
tracted a bodily infection which caused his prema¬ 
ture and untimely death, thereby contributing to 
the destruction of the business organization of 
said plaintiff and to his damage in the depriva¬ 
tion of the services of a valued member of his 
business staff” (R. 25). 

Par. 45. “Plaintiff further alleges that the de¬ 
fendant co-conspirators deliberately adopted and 
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practiced as a part of their conspiracy herein re¬ 
ferred to the policy and technique of destroying thb 
spirit and morale of said plaintiff and members ojf 
his organization and in pursuance of said practicle 
defendant Flynn during the times of the acts com¬ 
plained of herein and in an attempt to humiliate 
said plaintiff and to destroy the spirit and morale 
of said plaintiff the said defendant Flynn pro¬ 
ceeded to gloat over his acconmiplishments in th<|} 
direction of the unlawful acts and practices com¬ 
plained of and saw fit to charge himself copiously 
with intoxicating liquors and unsolicitedly and unj- 
invited to call upon said plaintiff and members 
of said plaintiff’s organization who were in coni 
ference at night concerning measures for their del 
fense * * * said conference being held in roomb 
of the Hotel Biltmore, New York City, and in reel-} 
ing fashion to enter, with strong nauseating and} 
obnoxious breath and loud and raucous manner,1 
the rooms occupied by said plaintiff and there to} 
brag and to boast and in blustering and in repre-j 
hensible fashion concerning his part in this un-] 
lawful conspiracy and to order numerous addi-; 
tional drinks of intoxicating liquors and at plain-} 
tiff’s expense and furthermore to engage physi-j 
cally in shoving and pushing a member of plain-1 
tiff’s business organization across the floor of a| 
wide room tumbling said member of said organiza-j 
tion plumb into the fireplace thereby frightening} 
said members of said organization as well as all j 
others there present and causing fear and distress} 
of mind to the plaintiff. Plaintiff further alleges} 
that the acts of the defendant Flynn as above re-1 
lated are without the province of an office to the | 
Federal government and that they are reprehensible I 
and that they find no support in right principle or ! 
in law and they tended to cause great mental dis¬ 
tress on the part of the plaintiff herein and they I 
constituted an unwarranted and unjustifiable in- ! 
trusion upon the privacy of the plaintiff and such i 
violation caused great mental perturbation on the | 


I 
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part of the plaintiff contributing to a destruction 
of his spirit and morale” (R. 25-26). 

Par. 46. “Plaintiff further alleges that defend¬ 
ants acting maliciously and without just or prob¬ 
able cause and acting beyond the scope of their 
official duties resorted to high-handed and irre¬ 
sponsible tactics and methods deliberately designed 
to shatter the confidence of plaintiff’s clientele, 
to destroy the business of the plaintiff with his 
clientele and to induce members of his clientele to 
institute legal proceedings against plaintiff. As 
illustrative of this unlawful technique the defend¬ 
ant Burns wrote a letter over his official signature 
advising one of the members of plaintiff’s clien¬ 
tele: ‘It is niv advice that vou should take imme- 
diate steps to get your money back from Jones if 
you are able.’ This client did not avail himself 
of such official advice because he had already 
received over one hundred per cent from an in¬ 
vestment made with plaintiff during the period 
December, 1930 to July, 1935. It must be remem¬ 
bered at the time of the writing of this letter by 
the defendant conspirator Burns, that no action 
had been taken against the plaintiff, or more spcci- 
ficallv there had been no adjudication thereon” 
(R. 26). 

Par. 47. “Plaintiff further alleges that in fur¬ 
therance of such unlawful conspiracy the defend¬ 
ants acting maliciously or without just or probable 
cause and acting beyond the scope of their official 
duties conspired, combined, confederated and 
agreed among themselves and with each other to 
misrepresent to the clientele of the said plaintiff 
the true conditions of fact with respect to the 
effect upon plaintiff’s business caused by the acts 
of said defendants and co-conspirators in causing 
to take legal proceedings against the plaintiff. As 
an illustration of this technique, defendant Ken¬ 
nedy at a social evening meeting with a wealthy 
lady client of said plaintiff, wilfully and deliber- 
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ately misled said client by representing to sai 
client of said plaintiff that the Securities and Ex^ 
change Commission of which agency said defendant 
and co-conspirator Kennedy then was chairman!, 
had ‘closed’ the business offices of said plaintiff 
and that said plaintiff was ‘not allowed to seljl 
royalties any more,’ which representation by said 
defendant, Kennedy, was false, untruthful, im¬ 
proper, misleading and at that time to said de¬ 
fendant and co-conspirator Kennedy known to b<^ 
false, untruthful and misleading, and this act oiji 
the part of the defendant and co-conspirator Kenj- 
nedy was malicious and without just or probabU 
cause and beyond the scope of his duties as ap 
official of the government and was done with def 
liberate intent to shatter confidence of the clienj; 
of said plaintiff and to alarm said client as to the 
safety of the investment made by said client witlj 
said plaintiff and to induce said client to institute 
legal proceedings against said plaintiff. This act 
on the part of said Kennedy co-conspirator ancjl 
defendant herein, was without just or probable 

cause and was done maliciouslv and bevond the 

« * 

scope of his authority as a public official and iit 
pursuance of the conspiracy complained of here-i 
in” (R. 27). 

* 

Par. 48. ‘‘Plaintiff further alleges upon informal 
tion and belief gained from a written eommunicaj 
tion from said wealthy client approached by said 
defendant Kenncdv in the manner above charged 
that said client by virtue of said representation 
made to her by said defendant and co-conspirator 
Kennedy did become alarmed and frightened anc( 
apprehensive concerning her business relations with 
said plaintiff and the safety of her investment and 
thereupon did proceed to institute and cause a[ 
bringing about of legal proceedings against thcJ 
plaintiff” (R. 27). 

Par. 49. ‘‘Plaintiff further alleges that at thej 
time of the social evening referred to above, noi 
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adjudication had boon made of any issue joined 
between the agency of the Government, that is, the 
Securities and Exchange Commission, which at that 
time was under the direction and control of said 
defendants and under the chairmanship of defend¬ 
ant and co-conspirator Kennedy and the plaintiff 
herein, and plaintiff further alleges that for that 
reason alone, defendant and co-conspirator Ken¬ 
nedy had no right either in right principle or in 
law to make representations of the character of 
those described above and that his act in making 
such representation was without his proper prov¬ 
ince as an official of the Federal Government and 
that it was in pursuance and in furtherance of the 
conspiracy complained of herein” (R. 27-28). 

Par. 30. “Plaintiff further alleges that the de¬ 
fendants bv acts in the unlawful conspiracv com- 
plained of herein, subjected plaintiff to extraordi¬ 
nary, unusual and illegal demands and solicitations 
of large sums of money from and by various sources 
and particularly to demands of extortion made by 
defendant Rabell who approached plaintiff with 
an offer to reveal to plaintiff the facts and details 
of tiie conspiracy then admitted to the plaintiff by 
Rabell providing said plaintiff would make payment 
to defendant Rabell of the sum of $27,500.00” (R. 
28). 

Par. 51. “Plaintiff further alleges that as an 
indication of the genuine nature of the defendant 
RabelPs participation in such conspiracy and his 
desire to extort money from the plaintiff and to 
damage the plaintiff thereby, defendant Rabell dur¬ 
ing the carrying out by the defendants of the con¬ 
spiracy complained of herein, communicated with 
plaintiff and apprised plaintiff of his demand for 
$27,500.00 in consideration of which defendant Ra¬ 
bell offered to reveal the technique and machina¬ 
tions and purposes of defendant conspirators re¬ 
ferred to herein and that defendant Rabell did re¬ 
veal in conversation with plaintiff at plaintiff’s 


private home certain parts of said conspiracy cord- 
plained of, an offer to reveal and make additional 
revelations as to said conspiracy as time pro¬ 
gressed” (R. 28). 

Par. 52. “Plaintiff further alleges that he dis¬ 
coursed with said defendant and conspirator Raj- 
bell for the sole and only purpose of determining 
the extent and purpose of the conspiracy complained 
of herein and that plaintiff did so under advice of 
counsel and that plaintiff conducted his conversa¬ 
tion under the supervision and observation of coun¬ 
sel, witnesses and proper officers of the law and 
that phonographic and stenographic records were 
made of said conversations and that defendanjt 
Rabell at plaintiff’s home at the time of said con¬ 
versation did then and there accept money as k 
part payment on account of his $27,500.00 demand 
and that said defendant Rabell thereupon under 
orders and instructions from said plaintiff immef- 
diately was arrested by officers of the law as h<je 
attempted to flee with the moncv of said plaint 
tiff” (R. 28). 

Par. 53. “Plaintiff further alleges that withiipi 
twenty minutes of the apprehension and arrest of 
defendant Rabell by officers of the law at th<j> 
private home of plaintiff in Scarsdale, New Yorlf, 
defendant Burns without anv right, leave, or auh 
thoritv and without any invitation from plaintiff 
suddenly appeared on the lawn of the premises of 
plaintiff’s home and in an agitated and excited 
demeanor demanded of plaintiff’s counsel who wa$ 
present ‘just how far am I involved in this thin^ 
Fischbachr ” (R, 29). 

Par. 54. “Plaintiff further alleges that defendj- 
ant Bums appeared at plaintiff’s said home in 
Scarsdale, New York, in the role of a trespasser^ 
that he was not welcome thereat and that his per¬ 
sonal presence was an imposition and arbitrary anij 
an irresponsible, reckless and invasive act, conn 
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mitted without any support in right principle and 
law and which act was beyond the scope of his 
official province as General Counsel of the Securi¬ 
ties and Exchange Commission” (R. 29). 

Par. 55. ‘‘Plaintiff further alleges that the ex¬ 
tortion tactics of the defendant Rabell grew out 
of an solely from the conspiracy and common pur¬ 
pose of the conspirators, the defendants herein, and 
caused the plaintiff great sensational and notorious 
publicity and subjected said plaintiff to great ex¬ 
pense in providing for his protection from such 
tactics as well as excessive mental distress and 
torture” (R. 29). 

Par. 56. “Plaintiff further alleges that the acts 
of the defendant Rabell in attempting extortion 
referred to were without the just and proper prov¬ 
ince of an official of the American Government and 
without support in right principle or in law” (R. 
29). 


Par. 57. “Plaintiff further alleges that defend¬ 
ant Burns unsolicitedly and improperly approached 
and entered premises of plaintiff’s home at the 
time and upon the occasion of the attempted extor¬ 
tion by defendant Rabell and that this act of de¬ 
fendant Burns who was present not as a police 
officer of the town of Scarsdale, New York, where 
plaintiff’s home is located but as a close collaborator 
and co-conspirator ol‘ defendant Rabell and that 

defendant Burns therebv acted without his official 

* 

province or capacity and that such action on the 
part of defendant Burns contributed to the mental 
distress and torture of the plaintiff and it found 
no support in right principle or in law” (R. 
29). 


Par. 58. “Plaintiff further alleges upon infor¬ 
mation and belief obtained in phonographically re¬ 
corded conversation had with defendant Rabell at 
the time of the attempted extortion by defendant 
Rabell that a member of the White House Secre- 
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tariat (White House Staff) at the outset of the in¬ 
stitution of the proceedings against plaintiff lj>y 
the defendants, which proceedings originated almojst 
immediately following plaintiff’s request for the 
removal of the said Harold LeClaire Ickes, presi¬ 
dential appointee, as Administrator of the Code if 
Fair Competition for the Petroleum Industry aijd 
that said member of the presidential secretariat 
('White House Staff) thereupon communicated witjh 
defendant Kennedy, also a presidential appointed, 
as Chairman of the Securities and Exchange Com¬ 
mission and asked that he, a Secretary to the Presi¬ 
dent of the United States be reassured that thje 
proceedings which defendants at that time were ijn 
the act of instituting against said plaintiff wouljd 
be ‘cinched’ ” (R. 30). 

Par. 59. “Plaintiff further alleges that in pur¬ 
suance of the common plan and purpose of the con¬ 
spirators the defendant Kennedy following liijs 
conversation with the member of the presidential 
secretariat (White House Staff) thereupon ordere<fl 
and exhorted defendant Rabell the extorionist to bt3 
absolutely sure that lie make a ‘cinch’ of the case 
which had been originated against plaintiff an<fl 
that defendant Kennedy called defendant Rabell th^ 
extortionist on the long distance telephone almosjt 
nightlv from Washington, D. C., to New York City 

„ ' _ • j 

in furtherance of this conspiracy” (R. 30). I 

Par. 60. “Plaintiff further alleges upon inforf 
nmtion and belief gained from other sources, but 
particularly from conversations had with defend]- 
ant-conspirator and extortionist Rabell that the 
originating motive for the conspiracy complained of 
herein grew from the controversy first had by plain-j 
tiff with said Harold LeClaire Ickes, presidential 
appointee, and resulted in a malicious desire for, 
revenge that took form and purpose in the commonj 
determination and plan of the defendant-conspira-j 
tors named herein, also presidential appointees or! 
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appointees bv indirect presidential authority’’ (R. 
30). 

Par. 65. “Plaintiff further alleges that the acts 
of the defendants which were malicious and with¬ 
out just or probable cause and beyond the scope 
of their duties as officers of the Government in 
bringing about the indictment of the plaintiff upon 
the strength of false criminal charges which the 
defendants knew to be false added grcatlv to the 
mental anguish and to the distress and torture of 
the plaintiff and to his family and subjected plain¬ 
tiff to great and tremendous expense and compelled 
him to abandon his business over a long period of 
time in the absorption of his time and efforts in 
the defense of such charges*’ (R. 32). 

Par. 66. “Plaintiff further alleges that although 
a jury of his peers fully vindicated and exonerated 
him of all charges in a trial on the merits of the 
case thus brought about by the conspiracy of the 
defendants great damage to his business was 
caused and a ruination of his business organization 
resulted and the destruction of the health of his 
immediate family followed and the impairment of 
his standing and prestige has been irreparably 
damaged and lost beyond human power to recover. 
The acquittal and complete exoneration occurred 
on April 30, 1037“ (R. 32). 

Par. 67. “Plaintiff further alleges upon infor¬ 
mation and belief, his belief being obtained from 
a ruling of a United States District Court for the 
Southern District of Alabama on May 6, 1939, that 
the right to go about to speak one’s mind in this 
country and have it in print is a right guaranteed 
bv the Constitution of the United States and believ- 

w 

ing that a full expose of the events and happenings 
attending the machinations of the defendant con¬ 
spirators would be of distinct public service the said 
plaintiff prepared for publication a bock entitled, 
‘And So They Indicted Me’ and contracted with 



a responsible publishing house for the printing 1 , 
publishing and public distribution of such book’; 
(R. 32). " 

Par. GS. 41 ‘Plaintiff further alleges that prioif 
to the completion by said publishing concern of thtj 
publishing of said book, ‘And So They Indictee} 
Me’ the defendants and conspirators herein acting 
through their co-conspirator Flynn and acting ma-j 
liciously and without just or probable cause and 
acting beyond the scope of their official duties and; 
in violation of the right of free speech and attempt- 1 ; 
ing to suppress the freedom of the press and inj 
violation of the civil rights of the plaintiff did byj 
threats and intimidation deter said publisher from! 
completing the publication of the book, “And So; 
They Indicted Me,’ and did thereby suppress the! 
publication of such book and violate the principle! 
of the freedom of the press thereby compelling) 
the plaintiff who is not a book publisher to publish) 
and to distribute the book, ‘And So They Indicted; 
Me’ at his own time and expense and on his own 
initiative. A copy of the book thus published is at-! 
tached hereto as Exhibit D and made a part of this) 
complaint” (R. 33). 

Par. 69. “Plaintiff further alleges by way of j 
pointing out to this Court that the said book, ‘And j 
So they Indicted Me’ having been published as i 
aforesaid and many thousands of copies of said j 
book having gained wide circulation and distribu- j 
tion throughout this country and abroad to the j 
accompaniment of great publicity in the press of I 
this country and in foreign countries and to the ; 
definite knowledge thereof to the defendants herein j 
and that none of the defendants objected to, ques- | 
tioned, disputed or denied the truthfulness, validity j 
or authenticity of any of the statements made or | 
facts revealed within said book nor have any steps j 
been taken by anv of the defendants herein to the ! 
continued distribution and sale of said book” (R. 
33). ! 
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An amended complaint as already stated was filed 
but upon motion of appellees based on substantially 
the same grounds as alleged in the original demurrer 
same was dismissed. A second amended complaint 
was filed (R. 53-73). Again appellees filed motion to dis¬ 
miss based on similar grounds as above set forth and 
the Court thereupon granted said motion. Leave was 
given to appellant to file a third amended complaint 
but appellant felt that he could not come within the 
Court’s ruling and maintain his suit and therefore 
elected to stand upon his complaint and accordingly 
appealed to this Court from the order of the District 
Court dismissing the second amended complaint (R. 
79). 

The jurisdiction of this Court is invoked by virtue 
of Section 26, Title 18 D. C. Code (27 Statutes 435) 
as amended by Act of March 3, 1921 (41 Statutes 
1312). 

Two points are involved in this appeal: 

1. The right to maintain an action against pub¬ 
lic officers of the Government who act wholly 
beyond the scope of their authority, and— 

2. The right of attorneys in the employ of the 
Government and paid by the United States Treas¬ 
ury to appear on behalf of appellees who are sued 
in their private capacity. 


21 


i 

i 


i 
i 

PART ONE, 

The Right To Maintain Action Against Public Officers 
Who Act Beyond the Scope Of Their Authority. 

At the outset it is necessary to recognize the estab¬ 
lished principle of law that public officers acting within 
the scope of their official duties are immune from suits 
at law for damages. As this Court has stated in 
Cooper v. O’Connor, 69 D. C. Appeals 100, 99 Federal 
(2nd) 135: 

“It may be argued persuasively that all public! 
officers should be required to answer a declara-! 
tion such as that of appellant and respond on the 
merits; but the courts have been unwilling to go 
so far. The situation is one in which there is a 
serious conflict between considerations of public! 
policy; one, the protection of the individual citi-! 
zens against oppressive official action, and the other | 
the protection of the whole people by protecting! 
their officers against vindictive and retaliatory! 
damage suits in order to insure their fearless and; 
effective administration of the law.” 

i 

Citing Randall v. Brigham, 7 Wall. (U. S.) 523, j 
536 et scq. 


And this Court in the same case said this: 

“There is a general rule that a ministerial officer | 
who acts wrongfully although in good faith is j 
nevertheless liable in a civil action and cannot 
claim the immunity of the sovereign. There is also j 
a general rule, that if any officer,—ministerial or 
otherwise,—acts outside the scope of his jurisdic- j 


! 


i 
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tion and without authorization of law he is liable 
in an action for damages for injury suffered by the 
citizen as a result thereof.” 

Citing Bradley v. Fislier , 13 Wall. (U. S.) 335, 
351-352. 


Therefore in our amended complaints it was necessary 
for us to show that the appellees and each of them 
was guilty of ( 'acts outside the scope of his jurisdic¬ 
tion and u'ithout authorization of laic.” We believe that 
the test laid down by the Supreme Court of the United 
States in Spalding v. Bilas , 161 U. S. dS3, as to whether 
the acts complained of “were palpably or manifestly 
beyond the scope of their official duties” is applicable 
here. Of course if what the appellees did, they had a 
perfect right to do and they did in good faith and acted 
within the proper limits of the law and the authority 
conferred upon them, and injury resulted to the ap¬ 
pellant, then no right of action would accrue to appel¬ 
lant. As to whether the acts complained of “were 
palpably or manifestly beyond the scope of their official 
duties,” can be determined only by reading the allega¬ 
tions contained in the complaint filed in the Court 
below. We believe that only casual reading of the 
various complaints will show that the appellees en¬ 
tered into a conspiracy to destroy appellant and that 
their acts were entirely outside the scope of their offi¬ 
cial duties and were malicious and wilful. 

It must never be forgotten that the Supreme Court 
in the Jones v. Securities and Exchange Commission, 
298 U. S., page l, upheld the contentions of the appel¬ 
lant and delivered a stinging rebuke to the appellees and 
used perhaps the strongest and the most caustic lan- 




guage that ever came from that high tribune and dit 
rected to a department of the Government. In the 
Jones case the Supreme Court said this: 

i 

“The action of the Commission finds no support 
in right principle or in laic. It is wholly unreason -i 
able and arbitrary. It violates the cardinal precept 
upon which the constitutional safeguards of per-\ 
sonal liberty ultimately rest * * * that this 

shall be a Government of laws * * * because 

to the precise extent that the mere will of an offi-| 
ciai or an official body is permitted to take the| 
place of allowable official discretion or to supplant! 
the standing law as a rule of human conduct, the! 
Government ceases to be one of laws and becomes! 
an autocracy. Against the threat of such a con-| 
tingency the Courts have always been vigilant, and,! 
if they are to perform their constitutional duties! 
in the future, must never cease to be vigilant, to| 
detect and turn aside the danger at its beginning-! 

The admonition of Mr. Justice Bradley in Boyd'\ 
v. United States , 170 U. S. 016 , OS 5. should never be! 
forgotten: 

‘It may be that it is the obnoxious thing in its | 
mildest and least repulsive form; but illegitimatej 
and unconstitutional practices get their first foot- j 
ing in that way, namely, by silent approaches j 
and sly deviations from legal modes of procedure. I 
* * * It is the duty of the Courts to be watch- j 

ful for the constitutional rights of the citizen, and | 
against anv stealthy encroachments thereon. 
Their motto should be Obsta PrincipiisJ ” 


The Supreme Court further said in the Jones case: \ 

“Arbitrary power and the rule of the constitution | 
cannot both exist. They are antagonistic and in¬ 
compatible forces; and one or the other must of 
necessity perish whenever they are brought into 
conflict. 




24 


To borrow the words of Mr. Justice Day * * * 
‘There is no place in our constitutional system for 
the exercise of arbitrary power.’ ” 

Garfield v. Goldsby, 211 U. S. 249, 262. 


The plaintiff alleged in his complaint filed in the 
Court below that appellees were engaged in a general 
“fishing expedition” when the appellees without any 
authority of law searched liis private papers. The Su¬ 
preme Court in the Jones case upheld his contention in 
this respect when this was said in the opinion: 

“Nothing appears in any of the proceedings 
taken bv the Commission to warrant the suggestion 
that the investigation was undertaken or would be 
carried on for any other purpose or to any different 
end than that specifically named. A final inquisi¬ 
tion to compel disclosures of fact is not an end 
but a means to an end; and it is a mere truism to 
say that the end must be a legitimate one to justify 
the means. The citizen when interrogated about 
his private affairs has a right before answering 
to know why the inquiry is made; and if the pur¬ 
pose disclosed is not a legitimate one, he may not 
be compelled to answer. Since here the only dis¬ 
closed purpose for which the investigation was un¬ 
dertaken had ceased to be legitimate when the reg¬ 
istrant rightfully withdrew his statement the power 
of the Commission to proceed with the inquiry 
necessarily came to an end. Dissociated from the 
only ground upon which the inquiry had been based 
and no other being specified, further pursuant of 
the inquiry obviously would become what Mr. Jus¬ 
tice Holmes characterized as a ‘fishing expedition’ 
* * * for the chance that something discred¬ 

itable might tuni up.” 

Citing Ellis v. Interstate Commerce Commission, 
237 U. S. 434, 445. 
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And the Supreme Court said further in the Jones' 
case: 

“If the action here of the Commission be upheld,| 
it follows that production and inspection may bej 
enforced not only of books and private papers ofj 
the guilty, but those of the innocent as well, not.-j 
withstanding proceeding for registration so far asj 
the power of the Commission is concerned has been 
brought to an end by the complete and legal with-J 
drawal of the registration system. ’ ’ 

i 

It is apparent that the Supreme Court due to the! 

strong language used in its opinion believed that the 

appellees were acting far beyond the scope of their 

authority. We cannot lightly disregard the statement 

in the opinion that the action of the appellees found 

no support “in right principle or in law.” In other 

words it must have been apparent that they exceeded 

their authority and their action was malicious and was 
*> 

wilful. As to the proper definition of the words, “right 
principle” it is only necessary to refer to the ordinary 
dictionary definition. 

In LcRoy v. Tatham, 14 Howard 156, it was stated 
that principle was a “fundamental truth.” 

i 

Appellant well realizes the difficulties confronting him 
in preparing a complaint that would come within thej 
language of the opinion of this Court in Cooper v.\ 
O’Connor, supra, and on that account and also due toj 
the fact that it was alleged that a conspiracy was en-| 
tered into between the appellees it was necessary to 
set forth the various links in the chain forming the! 
conspiracy in considerable detail. We believe this toi 
be essential. In 12 C. J. 630, Section 216 . we find: j 

“In an action for conspiracy the rule is to allowj 

i 

i 
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great latitude in setting out in the complaint the 
particular acts from which the conspiracy is to be 
inferred, even going so far as to allow the indi¬ 
vidual acts of the conspirators to be averred.” 


In Morse v. Lewis, 54 Federal (2nd) 1027, the Court 
said: 


“Conspiracy should be alleged with such particu¬ 
larity as to show unlawful agreement between par¬ 
ties charged.” 


In Stoner v. Wilson, 140 Kansas 383, 36 Pacific (2nd) 
999, the Court said: 

“From the above mentioned cases and texts and 
others which might be cited to the same general 
effect, it is decided that the mere charging of the 
conspiracy without stating the facts and circum¬ 
stances which warrant recovery against the claimed 
conspirators is not sufficient and in order that the 
petition state a cause of action the acts of the par¬ 
ties from which it follows or mav be inferred that 
there was a conspiracy, must be alleged as well as 
the facts showing that as a result the plaintiff 
suffered damages for which he is entitled to re¬ 
cover.” 


Since appellees in the court below raised the objec¬ 
tion that the complaint was too detailed it is believed 
that attention should be called to the general rule as 
to allegations necessary in a complaint alleging con¬ 
spiracy. 

With respect to the action of the appellees which the 
Supreme Court denounced in such unmistakable lan¬ 
guage it is believed that the dissenting opinion of 


Justice Brandeis in Olmstead v. United States, 277 U. S. 

488 , has application here: 

l 

“Decisions of this Court applying the principle! 
Oi’ the Boyd case (110 United Slates 610) have set-j 
tied these things. Unjustified search and seizure! 
violates the Fourth Amendment, whatever the char-! 
acter of the paper; whether the paper when taken 
bv the federal officers was in the home, in an office! 
or elsewhere, whether the taking was effected by! 
force, by fraud, or in the orderly process of aj 
court’s procedure. From these decisions, it follows] 
necessarily that the Amendment is violated bv the] 
officer’s reading the paper without a physical seiz-] 
ure, without liis even touching it; and that use, in] 
any criminal proceedings, of the contents of the] 
paper so examined—as where they are testified to| 
bv a federal officer who thus saw the document! 
or where, through knowledge so obtained, a copy has! 
been procured elsewhere—any such use constitutes! 
a violation of the Fifth Amendment.” 


“The protection guaranteed by the Amendments! 
is much broader in scope. The makers of our Con-] 
stitution undertook to secure conditions favorable] 
to the pursuit of happiness. They recognized the| 
significance of man’s, spiritual nature, of his feel¬ 
ings and of his intellect. They knew that only a] 
part of the pain, pleasure and satisfactions of life 
are to be found in material things. They sought! 
to protect Americans in their beliefs, their thoughts,! 
their emotions and their sensations. They con¬ 
ferred, as against the Government, the right to bej 
let alone—the most comprehensive of rights and the! 
right most valued by civilized men. To protect that! 
right, every unjustifiable intrusion by the Govern*! 
ment upon the privacy of the individual, whatever 
the means employed, must be deemed a violation 
of the Fourth Amendment. And the use, as evi-i 
donee, in a criminal proceeding, of facts ascer- 
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tained bv such intrusion must be deemed a violation 
of the Fifth.” 

“Applying to the Fourth and Fifth Amendments 
the established rule of construction, the defend¬ 
ants’ objections to the evidence obtained by wire¬ 
tapping must in my opinion be sustained. It is, of 
course, immaterial where the physical connection 
with the telephone wires leading into the defend¬ 
ants’ premises was made. And it is also imma¬ 
terial that the intrusion was in aid of law enforce¬ 
ment. Experience should teach us to be most on 
guard to protect liberty when the Government’s 
purposes are bcneficient. Men born to freedom 
are naturally alert to repel invasion of their lib- 
ertv bv evil-minded rulers. The greatest dangers 
to liberty lurk in insidious encroachment by men 
of zeal, well-meaning but without understanding” 
* * * “decency, security and liberty alike de¬ 

mand that Government officials shall be subjected 
to the same rules of conduct that are commands to 
the citizen. In a government of laws, existence of 
the government will be in peril if it fails to ob¬ 
serve the law scrupulously. Our Government is the 
potent, the omnipresent teacher. For good or for 
ill, it teaches the whole people by its example. 
Crime is contagious. If the Government becomes 
a lawbreaker, it breeds contempt for law; it in¬ 
vites anarchy. To declare that in the administra¬ 
tion of the criminal law the end justified the means 
—to declare that the Government may commit 
crimes in order to secure the conviction of a pri¬ 
vate criminal—would bring terrible retribution. 
Against that pernicious doctrine this Court should 

resolutelv set its face.” 

* 


It would be interesting to note in view of Justice 
Brandeis’ decided opinion as to a citizen’s civil rights 
just what view he would take of the situation as found 
in paragraph 27 (R. 20), paragraphs 38-63 (R. 23-31). 


In Leong Yau v. Carden, 23 Hawaii 362, 369 (no! 
other citation) the Court after explaining the general 
rule as. to the immunity of public officers said this: 

“But if he prosecutes without probable causei 
and with malice he certainly is in no better posi-| 
tion than the Judge of the Court * * * su-| 

perior or inferior * * * he proceeds maliciously! 
and without any jurisdiction or the head of an! 
executive department who acts maliciously and with-! 
out color of authority. Public prosecuting officers! 
are entitled to protection against claims growing 
cut of the discharge of their duties done in goodj 
faith though with erroneous judgment, but private! 
individuals are entitled to the protection of the | 
law against any conduct of such officers which is at j 
once reckless, malicious and damaging.” 


In Schneider v. Shepherd, 192 Mich. 82, 158 North- 
ivestern 182 , the prosecuting attorney directed the chief 
of police of Detroit to raid a certain house and arrest 
the inmates and bring them to police headquarters. 
This was done upon strength of the report made to 
him by a private investigator that the place was a dis¬ 
orderly house. It was in fact the home of a reputable 
citizen who had lived there thirty years. In the suit 
for false arrest the Court said: 


“The investigation of alleged crimes by the j 
prosecuting attorney through private individuals j 
finds no statutory sanctions. If lie proceeds upon j 
such a course of action he does so at the same ! 
peril as does the unofficial citizen; as this is not 
a cloak to protect him from liability or a wrong 
thereby resulting to the innocent person subjected ! 
to a false arrest. The statute affords no such j 
robe of immunity nor grants any such power.” 
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It is plain that when a study is made of the allega¬ 
tions contained in the various complaints filed in the 
District Court by appellant that the conclusion is in¬ 
escapable but the appellees were not content to per¬ 
form the work entrusted to them by law but went far 
beyond the scope of their official duties. It is diffi¬ 
cult to understand how the Court below could hold 
that the appellees were immune from suit when the 
complaint contained an allegation such as this (E. 
59): 


“Plaintiff further alleges that after the defend¬ 
ants gained possession of plaintiff’s books, records 
and files as a result of the unlawful seizure and 
forcible removal above referred to conspired, com¬ 
bined, agreed and confederated among themselves 
and with each other to obtain a list of plaintiff’s 
business customers, and did from plaintiff’s own 
books, records and files obtain a list of plaintiff’s 
clients and did thereupon initiate a campaign of 
abuse and intimidation against said clientele in 
an effort to shatter and destroy the confidence that 
said clientele did repose in said plaintiff by send¬ 
ing or causing to be sent to said clients telegrams 
commanding said clients to appear before said 
defendants or tlicir agent or agents and bring with 
them all correspondence, literature and records of 
their transactions with said plaintiff. 

And if there is any doubt as to whether such 
an activity on the part of appellees would shield 
them from an action for damages let us consider 
paragraph 29 (E. 59): 

‘Plaintiff further alleges that following the 
dispatch to members of his clientele of such tele¬ 
grams and in furtherance of said unlawful con¬ 
spiracy the defendants acting maliciously and 
without just or probable cause and acting 
palpably or manifestly beyond the scope of their 
official duties, the defendants conversed with the 
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members of plaintiff’s clientele who came inj 
response to said telegrams, and acting mali-j 
ciously made false statements with respect to 
plaintiff and plaintiff’s business operations such; 
as “We are going to close Jones’ business” andj 
“you had better sue Jones and get vour money 
back” * * V 

Certainly it could hardly be contended that 
* %> 

such activity as this would come within the law-! 
ful scope of appellees’ authorities as officers ofj 
the United States Government. Let us carry itj 
then a step further if there any doubt still re¬ 
mains and refer again to paragraph 31 (R. GO): | 
‘Plaintiff further alleges that the defendants! 
in furtherance of this unlawful conspiracy and | 
acting palpably or manifestly beyond the func- j 
tions of their office and in an effort to destroy | 
the business of plaintiff, did turn over to plain- j 
tiff’s competitors the names and addresses of! 
plaintiff’s clientele—the names and addresses ! 
having been acquired by defendants as a result i 
of said unlawful seizure and forcible removal | 
of plaintiff’s books, records and files—and plain- ! 
tiff’s competitors after obtaining the names of ! 
plaintiff’s clientele immediately began to solicit | 
and prey upon said customers and did thereby in- j 
duce many of plaintiff’s customers to cease j 
business dealings with plaintiff and to deal with | 
plaintiff’s competitors * * | 

It must be apparent that appellees were cer- j 
tainlv going wholly beyond the duties of their i 
official stations and in so doing were carrying out 
the plans of the unlawful conspiracy. Let ns refer 
again to paragraph 33a (R. 61): 

‘When said unlawful hearings were in progress 
defendant Flynn made threats to certain of plain- j 
tiff’s staff; when plaintiff’s auditor was waiting | 
in an ante room to be called as a witness, the i 
defendant Flynn in a threatening and menacing 
manner said to said auditor—“I am going to | 
get you for this after this hearing is over.” ’ ” | 
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There are other instances more striking than those 
already referred to which illustrate the means used by 
the participants in this unlawful conspiracy, for in¬ 
stance, we find in paragraph 35 (K. 63): 

“Plaintiff further alleges that the defendant 
Kennedy without just or probable cause and act¬ 
ing palpably and manifestly beyond his official 
functions at a social meeting with a wealthy lady 
client of plaintiff wilfully and deliberately misled 
and deceived said client by representing to said 
client that the Securities and Exchange Commis¬ 
sion had ‘closed’ the offices of said plaintiff and 
that said plaintiff was ‘not allowed to sell royal¬ 
ties any more,’ which statement by said Kennedy 
was false and known by said Kennedy to be false; 
that said statement was made without just or 
probable cause and was malicious and was palpably 
and manifestly beyond the official functions of said 
Kennedy; that as a result of this false statement 
the said lady client did thereupon institute a civil 
suit in the Municipal Court of the County and 
City of New York for the recovery of her money 
invested with said plaintiff; this unlawful act on 
the part of said Kennedy and which was a part 
of said conspiracy which had for its object the 
destruction of plaintiff’s business caused great 
damage to plaintiff inasmuch as the said lady client 
upon the strength of false statements made by said 
defendant Kennedy severed her business dealings 
with said plaintiff; in addition the plaintiff was 
put to the trouble and expense of defending said 
suit in court. It must also be remembered that 
at the time the false statement was made by the 
defendant Kennedy that no issue had been ad¬ 
judicated between the defendants and plaintiff.” 

It is difficult to conceive how anyone would attempt 
to justify such conduct on the part of an official of the 
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Government as that set forth in paragraph 35 (R. 63) 
involving appellee Kennedy, and we cannot overlook j 
the conduct on the part of the appellees as set forth 
in paragraphs 36 and 37 (R. 64-66), where an attempt 
was made by one of the appellees to solicit a bribe 
from the appellant with an offer to reveal and expose 
all the misconduct practiced by the appellees in further- | 
ance of this unlawful conspiracy. There is no ques- | 
tion that this actually happened and proper records i 
will verifv this fact. Would anvone sav that such I 
conduct would come within the legitimate scope of the j 
official duties of a public officer of the United States, i 

j 

Let us consider briefly the allegations contained in j 
paragraph 38 (R. 66) which states: 

“Plaintiff further alleges upon information and j 
belief gained from a telephonic conversation had | 
with a high official of the Federal Government, j 
which telephonic conversation was dictographicaliy j 
recorded, that defendant Landis in conversation at I 
Washington, I). C., during the time herein referred 
to stated categorically that defendants did not 
‘have anything on’ said plaintiff but that said 
defendants were ‘going to get that guv’ * * 

Would anyone say that such conduct on the part 
of a public officer of the United States Government is 
within the scope of his official action. As this Court 
has pointed out in Cooyer v. O'Connor, supra, which 
sets forth the following: 

“The situation is one in which a serious con¬ 
flict arises between considerations of public pol¬ 
icy—one, the protection of the individual citizen 
against oppressive official action, and the other, 
the protection of the whole people by protecting 
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their officers against vindictive and retaliatory 
damage suits in order to insure that fearless and 
effective administration of the law.” 


We believe the language of the Court in Fidelity 
and Casualty Company, New York, v. Brightman, 53 
Federal (2nd) 161 , C. C. A. S (1931), has some bear¬ 
ing, in that case the Court said: 

“The Missouri rule is in line with the general 
run of authority that a public officer charged with 
discretionary duties is not liable for a mistake 
of judgment or an erroneous performance of said 
duties unless he be guilty of wilful wrong in re¬ 
lation thereto, but as to the ministerial duties 
he is liable for the violation or neglect thereof, 
to the party injured thereby, and that a mistake 
of judgment does not excuse him. 

Citing Cook v. Hccht, 64 Missouri Appeals 273 
(no other citation) which said: 

‘They arc not liable so long as they honestly 
and in good faith perform the work entrusted 
to them* * V ” 


In the case of Rowe v. Luustrom, 57 Pacific (2nd) 
1128, 89 Utah 520, the Court said: 

“It is often asserted that where a public officer 
is bv law vested with discretionary ministerial 
powers and acts within the scope of his authority 
lie is not liable in damages for an error in judg¬ 
ment unless guilty of corruption or wilful viola¬ 
tion of the law. He may not however claim im¬ 
munity for the Commission of an act entirely out¬ 
side the scope of his official duties.” 

See also Schooler v. Arrington, 106 Missouri Ap¬ 
peals 607, 81 Southwestern 469. 


We believe that enough has been shown to demon¬ 
strate that the acts alleged against the appellees were i 
wholly beyond the scope of their official duties and 
they should be required to stand trial. If the allega- j 
tions made in the complaint cannot be sustained by 
appellant then of course he cannot recover, but surely j 
this is a case that comes within the rule laid down 
by this Court in Cooper v. O’Connor, supra, and on this ! 
account the judgment in the Court below should be re- j 
versed and the cause remanded to the District Court j 
for further proceeding. j 
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PART TWO. 

The Right Of Attorneys In the Employ Of the Gov¬ 
ernment and Paid By the United States Treas¬ 
ury To Appear On Behalf Of Appellees Who 
Are Sued In Their Private Capacities. 

Appellant contends that Chester T. Lane, George 
A. McNulty and Robert E. Kline, Jr., who are attorneys 
in the employ of the United States Government, have 
no right to appear in this ease on behalf of the ap¬ 
pellees who are sued in their official capacities. In our 
judgment a very serious question arises in this case 
since the appellees are sued in their private capaci¬ 
ties there is no authority justifying the United States 
Government expending public money in the defense 
of such suit. We believe that the ruling of this Court 
in Booth v. Fletcher , 101 Federal (2nd) 678, 69 D. C. 
Appeals 351, is not determinative of this question. 

In the Fletcher case the litigants were represented 
by certain officers of the United States Government in 
accordance with existing law. In the Fletcher case 
this court pointed out that Section 309 and 316, Title 
5, U. S. C. A., provided for representation by the 
Attorney-General or certain representatives of the 
Department of Justice, but it is our view that such 
representative must be specifically authorized by stat¬ 
ute. 

In the case of the appellees, Messrs. Kline, McNulty 
and Lane, were appointed attorneys for the Securities 
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and Exchange Commission by virtue of the Act of 
June 6, 1934 (Section 78A, Title 15, IT. S. C. A.). That 
particular section provides: 

“The commission is authorized to appoint and 
fix the compensation of such officers, attorneys 
* * * as mav be necessarv for carrving out its ! 
functions under this chapter.” 

I 

The attorneys above referred to draw their salaries ! 
from the public Treasury and their duty is to the 
Government and they are not permitted to come into 
Court except on behalf of the Securities and Exchange j 
Commission. They cannot appear in the Court in a 
private capacity. 

i 

Objection was made in the Court below to the ap¬ 
pearance of these attorneys but the objection was over¬ 
ruled. Appellant believes it was essential that he 
challenge the authority of such representation. 

I 

In the case of the Pueblo of Santa Bose v. Fall , 273 
U. S. 315 , the Supreme Court speaking through Justice 
Sutherland said: 

“The trial court of this Court has power at any 
stage of the case to require an attorney or one 
of its officers, to show his authority to appear.” 

Citing the King of Spain v. Oliver, 2 Wash. C. C. \ 
429. Where Mr. Justice Washington sitting in the Cir¬ 
cuit Court, said: 

“It would be strange if a Court whose right 
and whose duty it is to superintend the conduct 
of its officers should not have power to inquire by 
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what authority an attorney of that Court under- 
*> * 

takes to sue the defendant in the name of an¬ 
other—whether that other is real or fictitious— 
and whether its process is used for the purpose 
of vexation or fraud instead of that for which 
alone it is intended. The only question can be as 
to the time and manner of calling for the author¬ 
ity and as to the remedy, which are in the discre- 
tion of the Court and ought to be adapted to the 
case.” 


Appellant contends that it is essential that proper 
representation be had in the case. We find in Rey¬ 
nolds v. Fleming, 30 Kan. 100, 1 Pac. 01, and G. IV. 
Mining Company v. Woodmas, 12 Col. 40, 20 Pac. 771, 
the following: 

“A judgment resting on the authorized appear¬ 
ance of an attorney is absolutely void.” 

•r * 

* * * 

and it is submitted therefore that the attorneys in 
the employ of the United States Government have no 
right to appear on behalf of the appellees and we say 
that the holding of the Court below was error and 
should be reversed. 


It is believed that the facts set forth in the various 
complaints filed by appellant in the Court below are 
matters of considerable moment and if unchecked con¬ 
stitute a real threat to civil liberty in the United 
States. It is doubtful indeed if after a careful, thor¬ 
ough and painstaking examination of authorities, that 
any case decided by the Supreme Court of the United 
States since its foundation will reveal that that august 
tribunal ever used language so denunciatory as that 
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i 

i 

i 

i 
i 

used in the opinion Jones v. Securities and Exchange j 
Commission, supra. When the highest court in the 
land characterized the conduct of appellees as one 

I 

‘‘having no support in right principle or in law” 
that Court must have been truly alarmed over the 

i 

activities and the grave peril of liberty, if the activi¬ 
ties of appellees was not checked. 

i 

We cannot overlook that was said in the case of the 
United States v. Lee, 100 U. S. 196: 

“No man in this country is so high that he is 
above the law. No officer of the law may state that | 
law at defiance with impunity. All the officers 
of the Government from the highest to the lowest 
are creatures of the law and must obey it.” 

Surely there must be some redress for a citizen of the 
United States who has spent years building up and 
developing a prosperous and legitimate enterprise— 
one who has contributed so much to the social order j 
stamping him definitely as a business man of emi¬ 
nence and a citizen of renown—and as a result of the j 
malicious, wrongful and corrupt practices of certain 
pseudo “guardians of the law” sees that lifetime of 
effort come tumbling at his feet. It would be a strange 
system of laws indeed that would permit officers of 
the government to carry on such unwarranted tactics 
and then hide behind the robe of their official sta¬ 
tions. | 

Appellant is not unmindful of the great difficulty 
confronting him in preparing a complaint that will 
come within the rule laid down by this Court, but it 
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is believed that the complaints filed in the Courts be¬ 
low do measure up to the test required in Cooper z\ 
O’Connor, supra, and that the demurrer should have 
been overruled, the motions of dismiss should have 
been denied and the appellees required to answer 
and stand trial so that the appellant would be per¬ 
mitted to have a jury of his peers pass upon the 
merits of his allegations as law and justice requires. 

In the event the Court should be of the opinion that 
some parts of the complaint should be dismissed it is 
hoped that the Court, if it comes to this conclusion, 
will give the appellant the opportunity to again amend 
in the Court below. Since the matter is one of per¬ 
haps first impression in this jurisdiction it is believed 
that the interest of justice would dictate such a stop 
and there is ample authority for so doing. 

See Alexandria Marine Insurance r. Hodgson, 6 
Crunch 200, 3 Lawyers Edition 200. See also, Moody 
v. Johnson, 70 Fed. (2nd) 835, and State ex rel. Gib¬ 
son et al. v. Richardson, 85 Pac. 225, 4.8 Ore . 300, and 
Providence Municipal Court v. Bostwick, 31 Rhode 
Island 550, 78 Atl. 53. 

In conclusion it suffices to say that each passing day 
brings to our mind the realization that we must be 
constantly on guard against any encroachment upon 
the rights of the citizen. As was recently said by 
Granville Clark, chairman of the American Bar Asso¬ 
ciation’s Committee on the Bill of Rights (*): 

“World events are bringing the people of Amer¬ 
ica to the realization that the freedom which we 


(*) See Official Daily Court Record, New Orleans, 
La., March 5th, 1940. 


41 


enjoy is disappearing in a large part of the world. 
These events have fortunately brought about a new j 
concern for the safeguarding of American liberties 
and institutions. 

On the other hand they have produced new ten¬ 
sions and intolerances. It is an opportune time 
to remind the legal profession and the general 
public to be on their guard against the impairment 
of anv of the basic rights of Americans.” 

What happened to appellant can happen to any citizen 
of the United States unfortunate enough to incur 
the ill will of a dictatorship in the guise of law en¬ 
forcement. It must be checked at its source. The 
maxim of the tyrant “might makes right” must not 
again occur in this country. The policy of “rule or 
ruin” must gain no foothold in our svsteni of govern- ! 
ment. Equal justice under law must be ever the rule 
in our countrv. 


It follows from what has been said that the appel¬ 
lant has definitely made out a case and the action of 
the court below in dismissing his complaint was error 
and the judgment should therefore be reversed and 
the cause remanded to the District Court for further j 
proceedings. 

.Respectfully submitted, 

JAMES J. LAUGHLIN, j 
Counsel for Appellant. 
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In the United States Court of Appeals for the 
District of Columbia 
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— 

No. 7549 | 

J. Edward Jones, appellant 

I 

»• I 

Joseph P. Kennedy, James M. Landis, George C. Mathew^, 
and Robert E. Healy, appellees 


APPEAL FROM THE DISTRICT COURT OF THE UNITED STATES 
FOR THE DISTRICT OF COLUMBIA 


BRIEF FOR APPELLEES 


STATEMENT 

Appellant has undertaken in his brief an elaborate stated 
ment of the case, buttressing his recital with lengthy quotaj- 
tions from the Record. Without disputing the completeness 
of appellant’s statement, we feel that the precise points iiji 
issue before the Court have been somewhat obscured by thb 
manner of presentation adopted in appellant’s brief, and tha^ 
the Court’s understanding of the issues may be served by i, 
concise restatement of the historical background of the cas<^. 

The Securities and Exchange Commission is an independent 
agency of the Federal Government established by Section 4 (a) 
of the Securities Exchange Act of 1934 [4S Stat. S81, 15 U. S. 0. 
§§ 7Sa-jj] for the purpose of administering the provisions of 
that Act and of taking over the duties formerly performecjl 
by the Federal Trade Commission under the Securities Acf 
of 1933 [48 Stat. 74, 15 U. S. C. §§ 77a-aa]. The actions of 
the appellees which form the basis of this case were actions 
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undertaken by them in administering the latter Act in 
their capacities as members of the Securities and Exchange 
Commission. 

The provisions of the Securities Act of 1933 (hereinafter 
referred to as the Securities Act) have been considered by this 
Court before, in the case of Resources Corporation Inter¬ 
national v. Securities and Exchange Commission, 103 F. (2d) 
929 (App. D. C. 1939). As the basic issues involved in that 
case are closely similar to certain of those presented by the 
case at bar. we respectfully direct the attention of the Court 
to its earlier opinion. 

Briefly., the Securities Act is essentially a disclosure statute, 
designed to protect the investing public against fraud and 
misrepresentation in the sale of securities through the mails 
and in interstate commerce. To this end the Act requires that 
before any issue of securities may be offered to the public by 
means of the mails or instruments of interstate commerce, 
the issuer shall first file with the Commission a document 
known as a registration statement [Section 5 (a)]. This 
registration statement sets forth detailed information re¬ 
garding the issuer's organization, business, and financial con¬ 
dition [Sections 6 (a), 7, Schedule A]; in the absence of 
amendment [Section 8 (a)], or action by the Commission to 
prevent effectiveness [Sections S (b) and 8 (d)], the state¬ 
ment becomes effective on the twentieth day after it is filed. 
Under Section 8 (d) the Commission is authorized to issue an 
order suspending the effectiveness of the statement if it ap¬ 
pears to the Commission at any time that the statement “in¬ 
cludes any untrue statement of a material fact or omits to 
state any material fact required to be stated therein or neces¬ 
sary to make the statements therein not misleading.” 

On or about May 4. 1935, appellant caused to be filed with 
the Commission a registration statement covering an issue of 
investment trust certificates (denominated “participation 
trust certificates” by the registrant) proposed to be offered to 
the public through the mails and in interstate commerce 
(R. 69). 1 In the absence of amendment or action by the Com- 


1 Record references are to pages in the printed Transcript of Record. 
For the purposes of this historical statement we are disregarding the con¬ 
clusions of law, unsupported allegations of motive, and other similar devices 
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mission this statement would have become effective under th£ 
terms of the Act on May 24th, the twentieth day after its 
filing. On May 23rd, however, the nineteenth day, the Comj 
mission served upon appellant a telegraphic notice of the in+ 
stitution of proceedings to determine whether the statement 
included any untrue statement of a material fact or omitted 
to state any material fact required to be stated therein of 
necessary to make the statements therein not misleading, anc^ 
whether, if so, an order should be issued suspending the state! 
ment's effectiveness. 

The hearing, originally set for June 6, 1935, was postponed 
until June 18th. On June 13th a subpoena duces tecum wa$ 
issued directing appellant to appear before an officer of thq 
Commission on June 18th to testify with respect to his regisj- 
tration statement and to bring with him designated books, recj- 
ords, and papers. Instead of complying with this subpoena^, 
appellant appeared by his counsel at the hearing on June lStlji 
and tendered a written “withdrawal” of his registration statef 
ment. At a subsequent hearing, on June 27th, appellanj^ 
again appeared by counsel and undertook to withdraw his regi- 
istration, moving for orders of the Commission permitting 
withdrawal and dismissing the proceeding. These motion^ 
were denied by the Commission, and a petition for review by 
the Circuit Court of Appeals for the Second Circuit was disf 
missed for lack of jurisdiction. 79 F. (2d) 617 (1935), cert! 
den., 297 U. S. 705 (1936). 

It will be noted from an examination of the Securities 
Act that the Commission, although authorized to issue subf 
poenas in the course of an investigation to determine whethe^ 
an order suspending the effectiveness of a registration state! 
ment should be issued [Section 8 (e)], has no authority to 
compel obedience to such a subpoena, but must apply to i 

with which appellant's pleading and argument are encumbered. For the 
precise historical sequence of the events referred to—which is not entirely 
clear in the complaint—we are drawing upon the recitals in the opinion of 
the Supreme Court in Jones v. Securities and Exchange Commission, 29$ 
U. S. 1 (1936), the case upon which appellant appears primarily to base 
his claim for relief. 
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district court of the United States for an order requiring com¬ 
pliance therewith [Section 22 (b)]. Jones having declined to 
comply with the subpoena issued to him. the Commission on 
July 3. 1935. filed an application in the United States Dis¬ 
trict Court for the Southern District of New York for an 
order requiring him to appear and testify and produce the 
books demanded. Judge Caffey of the District Court up¬ 
held the Commission’s contention that the withdrawal was in¬ 
effective, and entered the order requested by the Commission. 
12 F. Supp. 210 (1935). The Circuit Court of Appeals for 
the Second Circuit unanimously affirmed Judge Caffey’s 
action. 79 F. (2d) 617 (1935). On writ of certiorari to the 
Supreme Court the decision of the lower courts was reversed, 
the majority opinion being written by Mr. Justice Sutherland, 
■with Justices Cardozo. Brandeis, and Stone dissenting. 

Shortly after the decision of the Supreme Court, appellant 
was indicted by a grand jury for the Southern District of New’ 
York on the basis of evidence gathered by the staff of the 
Commission. On the trial of this indictment, charging viola¬ 
tion of the Mail Fraud statute, appellant was acquitted (R. 6S). 

This is a skeleton statement of the controversy between 
Jones and the Commission which gave rise to the case now be¬ 
fore the Court. In its essentials, the history of the case differs 
little from that of hundreds of other proceedings which the 
Commission has instituted to prevent the fraudulent sale of 
securities to the public. But around the facts of the case 
appellant has draped an elaborate story of a conspiracy by 
the entire Federal Government to degrade and defeat him, 
and to destroy his business. The colorful tale finds its origin 
in an alleged dispute between appellant and the Secretary of 
the Interior, the Honorable Harold L. Ickes, concerning the 
policy of the Federal Government towards the petroleum in¬ 
dustry, in the course of which appellant claims to have ex¬ 
posed the ignorance of Mr. Ickes regarding the problems of 
his office, and antagonized him by calling upon the President 
for his removal (R. 55-57). Consequent upon this dispute, 
appellees, apparently for no more compelling reason than that 
they “w’ere in sympathy w’ith the public aims and political 
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welfare of said Ickes” (R. 57) , 2 are said to have “entered 
into an unlawful conspiracy to destroy the plaintiff’s business” 
(R. 57), with the object to “harass and annoy the plaintiff, 
to break down the morale of his organization, to destroy jthe 
confidence reposed in plaintiff by his clientele and to bring 
about a ruination and destruction of plaintiff’s business 
through the commission of acts wholly beyond the scope of 
their official duties and palpably or manifestly outside thjeir 
official functions” (R. 5S). This alleged conspiracy is viv¬ 
idly characterized in appellant’s complaints and brief. All 
official actions and formal proceedings are asserted to hive 
been undertaken with malice and without probable caiise 
(c/. R. 58, 67. 68. 70). But this is not enough. The m&in 
charge is supported by scandalous allegations of irrelevant 
detail regarding such matters as the efforts of a faithless 
employee of the Commission to secure a bribe from appellant 
(R. 64-66), the intoxication of another former member of the 
Commission’s staff in appellant’s hotel room (R. 62), and a 
trespass by a former General Counsel to the Commission upin 
the law’n of appellant’s home in Scarsdale, New York (R. 
64). 1 * And the charges of the complaints are sought to be 
sanctified by repeated references to the majority opinion of 
the Supreme Court in Jones v. Securities and, Exchange Coin- 
mission, 29S U. S. 1 (1936). 

We have referred above to the Commission’s litigation wi(h 
appellant. As we have indicated, the Commission sought^— 
ultimately without success—to secure judicial enforcement 
of a subpoena duces tecum directed to Jones in connectiojn 
with a stop order proceeding instituted under Section 8 (dj) 
of the Securities Act. Following institution of the proceec)- 
ing and issuance of the subpoena. Jones had “withdrawn” h}s 

registration statement, but the purported withdrawal wa|s 

__ 

2 This Court may take judicial notice of the fact that, under Section 
4 (a) of the Securities Exchange Act of 2934, the provision of lay 
under which the Commission was constituted, not more than three Coni- 
missioners may he members of the same political party. 

1 If anything, a local action for trespass enforceable only in New York 
Courts. Columbia National Sand. I) rr dying Co. v. Morton, 28 App. D. Cj. 
2S8 (190C). 
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regarded by the Commission as legally ineffective. The Com- 
mission’s view in this respect was concurred in by Judge Caf- 
fey of the United States District Court for the Southern 
District of New York, by the Circuit Court of Appeals for the 
Second Circuit, and by the dissenting minority of the Supreme 
Court, comprising Justices Cardozo. Brandeis. and Stone. 4 
Mr. Justice Sutherland, however, speaking for a majority of 
the Court, held that inasmuch as the stop order proceeding 
had been instituted before the registration statement became 
effective. Jones was in the position of an applicant for a li¬ 
cense. who might, prior to the granting of the license, with¬ 
draw his application at his own will. Upon the premise of 
his opinion, that after withdrawal of the registration state¬ 
ment no matter permitting investigation or hearing remained 
before the Commission. Mr. Justice Sutherland, speaking 
obiter, reviewed the authorities relating to what are popu¬ 
larly known as “fishing expeditions.” But the language of 
his opinion must be read in the light of the specific problem 
before the Court—that is. whether as a matter of law the Dis¬ 
trict Court and the Circuit Court of Appeals had been correct 
in their decision that the Commission’s subpoena was entitled 
to recognition and enforcement by the courts. 

Upon consideration of the facts before the Supreme Court 
in the Jones case, appellant’s use of the Supreme Court opin¬ 
ion in his brief is. to say the least, misleading. On page 6, for 
example, appear the following two paragraphs: 

The appellant alleged that the Securities and Ex¬ 
change Commission was bound as matter of law to 
sustain appellant’s withdrawal of and motion to with¬ 
draw the registration statement; that the right to with¬ 
draw such statement under the circumstances disclosed 

Wild this Court, in the recent case of Resource* Corporation Interna¬ 
tional v. Securities and Exchange Com mission. 1(1.'} F. (2<1) 929 (App. D. C. 
10.391. supra, indicated that if the question of law in the Jonex case had 
come before it as one of first impression it would have had no difficulty 
in following the Commission’s view, and holding that the Commission’s 
rule as to withdrawal of registration statements was a reasonable one 
in the public interest, and that a proper finding of public interest by the 
Commission would be conclusive. 
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was unqualified and that this being so the Commission! 
was without authority to require petitioner to appear 
and testify or to submit his private books, records, and 
papers for the inspection of the Commission. The re-| 
fusal to permit the withdrawal appellant says, was due 
to a conspiracy entered into by appellees, Kennedy.! 
Landis, Mathews, and Healy, to destroy him. and al-j 
though they had no right to do so, proceeded to ex-| 
amine his private papers and documents (R. 41). 

Appellant's contentions in this respect were upheld\ 
by the Supreme Court of the United States in Jones v.j 
Securities and Exchange Commission, 298 United States! 
page 1. This opinion will be referred to hereafter. | 
[Italics supplied.] 

Similarly, on pages 22 to 23 appears the following: 

* * * We believe that only casual reading of the j 
various complaints will show that the appellees entered | 
into a conspiracy to destroy appellant and that their! 
acts were entirely outside the scope of their official j 
duties and were malicious and wilful. 

It must never be forgotten that the Supreme Court j 
in the Jones v. Securities and Exchange Commission, | 
29S U. S., page 1, upheld the contentions of the appel- | 
lant and delivered a stinging rebuke to the appellees 
and used perhaps the strongest and most caustic lan- j 
guage that ever came from that high tribune and di- ! 
rected to a department of the Government. [Italics j 
supplied.] 

These statements in appellant’s brief constitute a direct rep- i 
resentation to this Court that the allegations of conspiracy 
and malicious malfeasance in office contained in the com¬ 
plaints have heretofore been presented to the Supreme Court 
and decided by that Court in favor of appellant, and that the j 
instant case is the equivalent only of a demand for sentence | 
upon a verdict of guilty already rendered. We do not believe 
that this Court will be deceived by such a misrepresentation, j 
This case must be decided on the merits of the complaint | 
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now before the Court on appeal, without confusion from dis¬ 
torted references to dicta in an opinion of the Supreme Court 
dealing solely with a narrow question of procedural law. 


The foregoing statement will, we trust, serve to eliminate 
certain confusions as to the legal issues before the Court. But 
before passing to the argument of the merits of the case, we 
wish to direct attention briefly to certain equally confusing 
procedural aspects presented by appellant's brief. 

This case was instituted in the District Court by the filing 
of a declaration on May 23, 1938, against four defendants, 
Joseph P. Kennedy. James M. Landis. George C. Mathews, and 
Robert E. Ilealy (R. 1). These four defendants were the per¬ 
sons who. at the time of the acts complained of, were the four 
incumbent members of the Securities and Exchange Commis¬ 
sion (R. 2). Demurrers to the declaration were filed by all the 
defendants (R. 9. 12. 13). and were sustained. 

On May 15. 1939. pursuant to leave of the District Court, 
an amended complaint was filed (R. 15). naming as defendants 
not only the four Commissioners named in the original declara¬ 
tion. but also three former members of the Commission’s staff, 
John J. Burns, formerly the Commission’s General Counsel. 
John L. Flynn, formerly an Assistant General Counsel to the 
Commission, and William H. Rabell. The three persons last 
named as defendants were never served and did not appear. 

To this amended complaint the four members of the Com¬ 
mission named as defendants filed, on May 26, 1939, a motion 
(1) to strike the complaint as sham and false, and as being, 
as a whole, redundant, immaterial, impertinent, and scan¬ 
dalous; (2) to strike specific portions of the complaint for 
enumerated reasons; (3) to require the plaintiff to state each 
of his claims in a separate count; (4) to dismiss the action 
because the complaint failed to state any claim upon which 
relief could be granted; and (5) to grant the moving de¬ 
fendants leave to make thereafter such further motions di¬ 
rected to the complaint as might seem appropriate (R. 51-52). 
Upon this motion the amended complaint w*as dismissed by 


the District Court for failure to state a claim upon which 
relief could be granted. 

On June 26, 1939, again by leave of the District Court, j a 
second amended complaint was filed, naming as defendants 
the seven persons named in the first amended complaint (R. 53|). 
Again only the four members of the Commission, Messrs. Ken¬ 
nedy. Landis, Mathews, and Healy, continued as defendants, 
and Messrs Burns. Flynn, and Rabell neither were served nbr 
appeared. Motions by the four defendants similar to tho^e 
directed against the first amended complaint were made jo 
the second amended complaint (R. 74), and again the Dis¬ 
trict Court dismissed the complaint for failure to state a claifii 
upon which relief could be granted (R. 76, 77). Leave to 
amend again was granted, but, no amendment having been 
filed, an order was entered on October 6, 1939, dismissing the 
action (R. 79). 

From the foregoing summary of the procedural history bf 
this case it will be apparent that appellant filed below in suc¬ 
cession three complaints, each of which was dismissed by the 
District Court, each time with leave to amend. Upon the dis¬ 
missal of the third (second amended) complaint, appellarjt 
elected not to amend, but to appeal to this Court from the 
order dismissing the action/' By so doing, appellant h4s 
brought before this Court the second amended complaint, and 
the second amended complaint only . 

We make this point not for purely technical reasons, but be¬ 
cause appellant has apparently misconceived the issue before 
this Court, and has included in his brief twelve whole pagCs 


5 In stating that appellant lias appealed from the order of the District 
Court dated October 0. 11)39, dismissing his action, we are disregarding 
the error in appellant's notice of appeal tiled October 9, 1939, (R. 79-SO), 
in which it is stated that appeal is taken from “that part of order entered 
on October (J, 1939, dismissing second amended complaint.” As the record 
shows, the second amended complaint was dismissed by orders dated Sep¬ 
tember 6 and Octolier 4, 1939, (It. 70, 78), and the order of October (j>, 
1939, dismissed his action “for failure of the plaintiff to file a further 
amended complaint within the time allowed by the order dismissing the 
second amended complaint and the extensions of such time heretofore 
granted” (It. 78, 79). 
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quoting verbatim twenty-six paragraphs from the first amended 
complaint (Br. S-19). The extensive excerpts thus quoted in 
appellant's brief are totally irrelevant to the issues before this 
Court, for it is well settled that by filing an amended pleading 
a party voluntarily abandons his previous efforts. 6 There is be¬ 
fore this Court only appellant’s second amended complaint, 
which must stand or fall on the basis of its own allegations, 
unaided by earlier and abandoned pleadings. 

Furthermore, as we have pointed out above, of the seven 
defendants named in the second amended complaint, only four 
have been served or have appeared. The only appellees be¬ 
fore this Court are the defendants Kennedy, Landis. Mathews, 
and Healy. This fact should not be obscured by the inclusion 
of John J. Burns, John L. Flynn, and William H. Rabell as 
“appellees” in the caption of the appeal (R. i), nor by the 
assumption apparently underlying appellant’s brief that all 
seven persons specified as defendants in the complaint were 
properly named as, and are before this Court as, appellees 
(c/. Br. 31). 

Finally, before proceeding to the argument of the case, we 
must direct the attention of the Court to the character of the 
complaint as a wdiole—bearing in mind that it is a document 
filed in a court of the United States, presumably for the pur¬ 
pose of apprising the court, the jury (if the case should go to 
trial), and the defendants, of the nature of the plaintiff’s 
claim. Fifty-three involved and emotional paragraphs spread 
over twenty-three folio pages in the Record (the first amended 
complaint contained one hundred and one such paragraphs 
spread over thirty-seven pages of the Record), supplemented 
by exhibits including a two hundred and fifty-three page vol¬ 
ume entitled “And So—They Indicted Me” amplifying the 
charges of the complaint proper, and a one hundred and seven 
page Memorial to the Congress of the United States—these 

® Northern Pacific R. Co. v. Hurray, 87 Fed. 64S. 652 (C. C. A. Oth, 1S98) ; 
United States v. Gentry , 119 Fed. 70, 75 (C. C. A. 8th. 1002) ; Bedell v. B. & 
O. R. Co.. 245 Fed. 788. 700 (X. D. Ohio, 1917): Goodrich v. Alfred, 72 
Conn. 257, 260. 43 Atl. 1041 (1809) ; Sun Printing and Publishing Associa¬ 
tion v. Abbey Effervescent Salt Co., 62 App. Div. 54. 55. 70 N. Y. S. 871, 
S72 (1001) ; Davis v. Marshall. 114 Va. 193, 198, 76 S. E. 316. 318 (1912) ; 
Batson v. Graham, 181 So. 260 (Ala. 1938). 
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comprise the plaintiffs complaint. More than three hunched 
and eighty-three pages of denunciation—redundant, argumen¬ 
tative, irrelevant, and in large part scandalous. The argument 
of the case must be read against the background of the extraior- 

w w j 

dinary documents actually purporting to constitute plaintiff’s 
pleading. 

ARGUMENT 
Part One 


The District Court properly dismissed the complaint 
for failure to state any claim upon which relief 
could be granted, and properly dismissed the action 
upon failure of appellant to file an amended coin- 
plaint within the time allowed 


I. Since public officers are immune from liability for their official acts| it 
appears from the face of the complaint that the plaintiff has no clajim 
upon which relief can be granted 

A. At all times mentioned in tke complaint the appellees were public 
officers, and as such were not subject to personal liability for acts within 
the general scope of their authority, regardless of their motives 


At all times mentioned in the complaint 7 the appelleefe 8 
were members of the Securities and Exchange Commission, 
“an administrative tribunal invested with quasi judicial func¬ 
tions and powers and created by the Securities and Exchange 
Act of 1934 (48 Stat. 885)” (R. 54). As such, the appellees 
fall within the well established principle that public officers 
may not be held personally liable in damages for acts dorie 
within the general scope of their authority, even though theiy 
may have acted maliciously/’ or under an erroneous construction 


’References hereinafter to the “complaint” mean the second amended 
complaint, the only complaint now before this Court. 

8 References hereinafter to the “appellees” mean the defendants Ken¬ 
nedy, Landis, Mathews, and Healy, the only defendants named in the com¬ 
plaint who were served and who are before this Court as appellees. 

* While it may be conceded that under the new Rules of Civil Procedure 
allegations of malice stand admitted for the purposes of a motion to dis¬ 
miss for failure to state a claim upon which relief cun be granted (cf. 
Rule 9 (b)), it goes without saying that such allegations in the complainit 
are not admitted by appellees for any other purpose. 


234072—40-3 
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of the scope of their powers or jurisdiction. This principle of 
immunity has been consistently upheld by this Court and by 
the Supreme Court of the United States. 

Cooper v. O’Connor, 69 App. D. C. 100, 99 F. (2d) 
135 (1938), cert, den., 305 U. S. 643 (193S); 

Fletcher v. Wheat, 69 App. D. C. 259. 100 F. (2d) 
432 (1938), cert. den.. 307 U. S. 621 (1939); 

Spalding v. Vilas, 161 U. S. 4S3 (1S96); 

Standard Nut Margarine Co. v. Mellon., 63 App. 
D. C. 339, 72 F. (2d) 557 (1934). cert, den., 
293 U. S. 605 (1934); 

Mellon v. Brewer, 57 App. D. C. 126. 18 F. (2d) 16S 
(1927). cm. den.. 275 l’. S. 530 (1927); 

Lang v. Wood. 67 App. D. C. 2S7. 92 F. (2d) 211 
(1937); 

Smith v. O’Brien, 66 App. D. C. 387, SS F. (2d) 769 
(1037); 

DeArnaud v. Ainsworth, 24 App. D. C. 167 (1904). 10 

The need of such protection to public officials in the interest 
of an efficient and fearless administration of law is too obvious 
to require argument. Indeed, the principle is not questioned 
by appellant (c/. Br. p. 21), and he accepts the challenge to 
establish that the complaint charges against each of the ap¬ 
pellees “acts outside the scope of his jurisdiction and without 
authorization of law.” and. in the language of the Supreme 
Court in Spalding v. Vilas, supra, that the actions of appellees 
thus alleged “were palpably or manifestly beyond the scope of 
their official duties” (Br. p. 22). The question before the 
Court is thus conceded by appellant to be whether the course 
of conduct alleged in the complaint was within the general 
scope of appellees’ authority. 

10 To the same effect, see Yasclli v. Goff . 12 F. (2d) 3'.M> (C. C. A. 2d. 1926). 
alTd per curiam, 275 U. S. 503 (1927) ; Anderson v. Iiohrcr, 3 F. Supp. 367 
(S. D. Fla. 1933): Aekcrly v. Parkinson, 2 Maule (N. S.) 411. 105 Eng. 
Rep. 665 (1815) : Cauldcr v. Hnlket, 3 Moore 28, 13 Eng. Rep. 12 (1S40). 


B. The course of conduct alleged in the complaint was within the scope 

of appellees' authority 

The Securities Act is designed to protect the investing public 
against the sale of securities by fraud or misrepresentation 
through the mails and in interstate commerce. To this epd, 
as we have shown, new issues of securities are required to be 
registered with the Commission; and the Commission is eip- 
powered to issue a stop order suspending the effectiveness of the 
registration statement—thereby suspending the right of the 
registrant to sell his securities through the mails or in inter¬ 
state commerce—whenever it appears that the registration 
statement is materially false or misleading. Furthermore, tljie 
Act prohibits the sale of securities (whether or not com¬ 
prised within new issues) through the mails or in interstate 
commerce by means of material misrepresentations or other 
deceptive devices. 

In aid of its substantive duties to suspend the effectivenefss 
of false registration statements and to prevent the fraudulent 
sale of securities, the Commission is given extensive powers 
to examine into the accuracy of registration statements filid 
with it [Section S (e) 1; to investigate existing or prospective 
violations of the Act [Sections 19 (b) and 20 (a)]; to issiiie 
subpoenas and to apply to an appropriate district court for ^n 
order requiring compliance therewith, as aforesaid (pp. 3-j4, 
supra ); to appoint trial examiners to conduct its hearings, 
who may be attorneys employed by the Commission; 11 jto 
institute civil proceedings in an appropriate district court jto 
enjoin the sale of securities by fraud or otherwise in violation 
of the Act [Section 20 (b) j; and to “transmit such evidence 
as may be available concerning such acts or practices to the 
Attorney General who may, in his discretion, institute the 
necessary criminal proceedings’' under the Act [Section 20 
(b) j. The power of investigation conferred by Section 20 (a) 
may, it is to be noted, be exercised “either upon complaint pr 
otherwise.” 

11 Securities and Exchange Commission v. Jones, 12 F. Supp. 210 (S. 1). 
N. Y. 1035), affU, 79 F. (2d) 617 (C. C. A. 2d, 1935), cert, den., 297 U. S. 
705 (1936). 
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Examination of the framework and purposes of the Securi¬ 
ties Act demonstrates that the Act does not contemplate op¬ 
erations in camera. Registration statements are filed with the 
Commission not merely for the information of the Commis¬ 
sion or its staff, but for the illumination of the public. In¬ 
formation contained in or filed with registration statements 
is required to be made available by the Commission to the 
public [Section 6 (d)]. Stop order proceedings are required 
to be held publicly [Section 21]. The Act in its title is desig¬ 
nated in part as ‘‘An Act to provide full and fair disclosure of 
the character of securities sold in interstate and foreign com¬ 
merce and through the mails." In its essence, the Act is a 
publicity statute, designed to protect the investing public by 
casting full and unremitting light upon all securities offered 
through the mails or in interstate commerce. 

Recognizing its responsibility as a government agency 
charged with the enforcement of a publicity statute, the Com¬ 
mission has consistently sought to secure widespread pub¬ 
licity not only for the filing of registration statements, but 
also for institution of proceedings relating to such state¬ 
ments, for the conclusions of the Commission reached in such 
proceedings, and for the institution and disposition of injunc¬ 
tive or criminal proceedings arising under the Securities Act. 
For if registration statements filed with the Commission are 
public documents, the public interest requires corresponding 
publicity for official actions by the Commission with respect 
to such registration statements, or with respect to the issuers 
of the securities covered thereby. Otherwise, registration 
statements would serve only as traps for the investing 
public. 12 

“Entirely apart from the character of the Securities Act as a pub¬ 
licity statute, the courts have generally recognized the implied authority 
of public officials to release to the press, and otherwise publish informa¬ 
tion of public interest in the field of their activities. Mellon v. Brewer, 
57 App. D. C. 126, 18 F. (2d) 168 (1927), cert, den., 275 U. S. 530 (1927) ; 
Tilles v. Pulitzer Pub. Co., 241 Mo. 609, 145 S. W. 1143 (1912) ; Howland v. 
Maynard, 159 Mass. 434, 34 N. E. 515 (1893) ; Kilgore v. Koen, 133 Ore. 
1, 288 Pac. 192 (1930) ; McClure v. Review Publishing Co., 3S Wash. 160, 
80 Pac. 303 (1905) ; McAlister d Co. v. Jenkins, 214 Ky. 802, 284 S. W. 
88 (1926) ; Trebilcock v. Anderson, 117 Mich. 39, 75 N. W. 129 (1898). 




Against this background of the functions of the Commis¬ 
sion, let us examine the course of conduct charged against the 
Commissioners in the complaint. The complaint shows that 
the Commission began an investigation of Jones’s sale of 
securities in interstate commerce: that in connection with suQh 

I 

investigation the Commission subpoenaed as witnesses a nupi- 
ber of his customers; that members of the Commission’s staiff 
examined his books and records and conducted an investiga¬ 
tion to determine whether he was in fact violating the Se¬ 
curities Act; that the Commission issued announcements to 

. | 
the public as to the institution and progress of the investiga¬ 
tion ; that on the basis of the evidence adduced in the investi¬ 
gation the Commission instituted an injunction suit, and that 
the appellant consented to the entry of a preliminary ip- 
junction. 

The complaint then relates that after the preliminary 
injunction had been obtained Jones filed a registration state¬ 
ment under the Securities Act; that after an examination of 
the registration statement the Commission issued a notice bf 
hearing to determine whether the registration statement wis 
false or misleading or otherwise deficient; that the Commis¬ 
sion appointed examiners to conduct the hearing and that th[e 
examiners so appointed were attorneys employed by the Coir|- 
mission; that a subpoena was issued by the Commission direct¬ 
ing Jones to testify at the hearing and to produce certain books 
and records; that at the time set for the hearing Jonefs 
attempted to withdraw his registration statement; that thfe 
Commission denied the request for withdrawal; that shortly 
after the attempted withdrawal a new subpoena was issued]; 
that this subpoena could not be served because Jones had left 
the city; that the press was notified of this fact; that there(- 
after Jones consented to service of the subpoena upon him]; 
that at the time set for his appearance he appeared and agaip 
attempted to withdraw his registration statement and refuseji 
to testify or produce documentary evidence; that the Comj L 
mission brought an action in the District Court for the South¬ 
ern District of New York to enforce its subpoena; that thp 
District Court ordered Jones to respond to the subpoena an<jl 
that this decision was affirmed by the Circuit Court of Apf 
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peals; and that the decision of these courts was reversed by the 
Supreme Court on certiorari. 

The complaint further alleges that the evidence obtained by 
the Commission as to the sales of securities by appellant was 
subsequently presented to a grand jury, which returned an 
indictment •against appellant for the fraudulent sale of secu¬ 
rities; that thereafter criminal proceedings were instituted 
against appellant on the basis of said indictment; and that he 
was acquitted by a jury on April 30,1937. 

These in the main are the acts charged to the defendants. 
They are charged to have been done “maliciously,” “wrong¬ 
fully,” “unlawfully,” “without support in right principle or 
law.” The Commissioners, in so acting, are said to have acted 
“arbitrarily” and “unreasonably,” and “wholly beyond the 
scope of their authority.” 13 And the recital of the facts is 
embellished by a wealth of illustrative detail, designed to lend 
color to an otherwise commonplace history of investigation 
and legal proceedings arising out of suspected violations of the 
law- against selling securities by fraud. But the embellishment 
of the complaint cannot obscure the fact that plaintiff has 
recited a course of conduct on the part of the appellees which 
falls demonstrably within the general scope of the authority 

“ While, as pointed out above (note 9, supra), averments of malice stand 
admitted for the purposes of a motion to dismiss, the other denunciatory 
phrases used are no more than legal conclusions of the pleader, which are 
not admitted by the motion to dismiss, and which can in no way aid the 
complaint. Silbcrsehein v. United States. 2C6 U. S. 221 (1924) ; United 
States Savings Bank v. Morgcnthou, 66 App. D. C. 234, S5 F. (2d) 811 
(1936) ; Chamberlain Machine Works v. United States. 270 U. S. 347 (1926) ; 
Lucas v. Federal Reserve Bank of Richmond. 59 F. (2d) 617 (C. C. A. 4th, 
1932) ; Fogg v. Blair, 139 U. S. 118 (1891) ; see also cases collected in 
Rose’s Notes to Fogg v. Blair, supra. 35 L. Ed. at p. 474 of Rose’s Notes. 
And as to malice, the principle of immunity of public officials from lia¬ 
bility for their official acts precludes examination into the motives with 
which such acts are undertaken. Official action cannot give rise to per¬ 
sonal liability even though it be motivated by malice. Cooper v. O'Connor, 
69 App. D. C. 100, 99 F. (2d) 135 (1938), cert, den., 305 U. S. 643 (1938) ; 
Spalding v. Vilas, 161 U. S. 483 (1896) : Standard Nut Margarine Co. v. 
Mellon, 63 App. D. C. 339. 72 F. (2d) 557 (1934), cert. den.. 293 U. S. 605 
(1934) ; Mellon v. Brewer. 57 App. D. C. 126, IS F. (2d) 168 (1927), cert, 
den.. 275 U. S. 530 (1927) ; Lang v. Wood, 67 App. D. C. 287. 92 F. (2d) 
211 (1937) ; DeAmaud v. Ainsworth, 24 App. D. C. 167 (1904). 
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vested in them by the Securities Act of 1933. That upon this 
motion to dismiss appellees may be taken to have engaged 
upon that course of conduct with improper motives does ncjt 
deprive their actions of their official and privileged character.f 4 

C. The holding of the Supreme Court in Jones v. Securities and Exchange 
Commission, that the Commission in seeking to subpoena Jones was 
acting beyond its authority, does not deprive the appellees of their 
immunity in respect of the acts charged in the complaint 

Both in his brief and in his complaint appellant seeks to 
impose the case of Jones v. Securities and Exchange Commis¬ 
sion upon the Court as a holding by the Supreme Court of 
the United States that the course of conduct engaged in by 
appellees was wholly without their jurisdiction, and therefore 
outside the principle of immunity stated above. 

We reiterate that, notwithstanding the unrestrained obiter 
dicta of Mr. Justice Sutherland in the Jones case, the sole 
issue before the court in that case was the narrow one of 
whether the Commission was correct in assuming that Jon^s 
had no legal right to withdraw his registration statement an<l, 
on that assumption, in proceeding to ask judicial assistancje 
to compel him to testify before one of its examiners at a stojj 
order hearing. Conceding the soundness of the Supreihe 
Court’s holding on the only issue before it, the opinion h4s 
no bearing whatsoever upon the great majority of the actjs 
charged in the complaint. It reflects in no way upon tl^e 
institution or conduct of the Commission s preliminary in¬ 
vestigation, or upon the resulting injunction suit in which Jon^s 
consented to the entry of a preliminary injunction. It castjs 
no doubt on the propriety of the institution of the stop ord^r 
proceeding against Jones’s registration statement. It has np 
tendency to disprove the charges of false and misleading state¬ 
ments upon which the stop order proceeding was based-j- 

14 We discuss below whether, in the course of his recital of the facts, 
the plaintiff may have inadvertently hit upon some incidental act by orie 
or more of the appellees which taken by itself might be held to constitute 
unofficial and unprivileged action, and whether, if so, either the Court 
or the appellees should in the circumstances of this case be required to 
give the complaint the meticulous scrutiny necessary to uncover such 
actions. See pp. 25-26. infra. 
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holding rather only that Jones had a right to prevent the 
Commission from establishing those charges in a stop order 
proceeding. It has no relation to the action of the Com¬ 
mission—taken after the opinion of the Supreme Court was 
delivered—in transmitting its evidence against Jones to the 
Attorney General for presentation first to a grand and then to 
a petit jury. So far as the opinion of the Supreme Court is 
concerned, these actions may have been—as indeed appellees 
believe they were—undertaken in strict compliance with the 
most rigid standards of administrative and quasi-judicial pro¬ 
priety. In one respect only was the Commission criticized by 
the court—in the respect of mistakenly assuming that notwith¬ 
standing Jones’s attempted withdrawal after the issuance 
of charges against him. it was still competent for a district 
court of the United States to compel him to testify with regard 
to those charges. 15 

It is fantastic to assert that a single error of legal analysis 
in the course of a long and complicated chain of events— 
especially when that error in itself resulted in no injury to 
appellant since it was corrected by the Supreme Court— 
could have the effect of depriving the Commissioners of im¬ 
munity with respect to all preceding and subsequent official 
acts in relation to the appellant. And it is particularly fan¬ 
tastic so to assert in a case where the error—if error it was— 
was so reasonable that it was concurred in by the District 
Court, the Circuit Court of Appeals, and Justices Cardozo, 
Stone, and Brandeis of the Supreme Court, and has since been 
concurred in by this Court itself. 1 '* 

But entirely apart from the relatively inconsequential char¬ 
acter of the particular mistake in jurisdiction involved in the 

“The court even refused to pass upon the Commission's action in denying 
Jones’s motion to be i>erinitted withdrawal. Jones’s i>etition for review 
of this action was dismissed by the Second Circuit Court of Appeals, and 
certiorari was denied by the Supreme Court. 79 F. (2d) 017, cert, den., 
297 U. S. 705 (1936). 

18 Securities and Exchange Commission v. Jones. 12 F. Supp. 210 (S. D. 
N. Y. 1935) : Jones v. Securities and Exchange Commission, 79 F. (2d) 
017 (C. C. A. 2d. 1935) : Jones v. Set unities and Exchange Conwnission 
(dissenting opinion). 29S U. S. 1. 29 (1930) : Resources Corporation In¬ 
ternational v. Securities and Exchange Commission, supra. 


Supreme Court’s opinion, appellant’s contention is unsound 
for another reason. It must be borne in mind that at the tiijie 
appellant withdrew his registration statement the Commission 
was in the midst of a stop order proceeding. When in tljie 
course of this proceeding appellant sought to terminate the 
Commission’s jurisdiction by withdrawing his registration 
statement, the Commission had no alternative but to deckle 
whether such withdrawal was or was not legally effectivle. 
In other words, it was faced with a situation where it had tlo 
pass upon the extent of its general power in reference to ia 
particular case; it was the appropriate, and the only, tribunal 
to decide this question in the first instance. Jones v. Securi¬ 
ties and Exchange Commission , 79 F. (2d) 617 (C. C. A. 2(1, 
1935), cert, den., 297 U. S. 705 (1936); Myers v. Bethleheifi 
Shipbuilding Corporation, 303 U. S. 41 (1938); cf. Federal 
Poicer Commission v. Metropolitan Edison. Co., 304 U. S. 37j5 
(193S). | 

The question whether a particular application of a general 
power is within the authority of the officer to whom such gen¬ 
eral power is entrusted is one of ihe questions most frequently 
arising for decision by judicial and quasi-judicial officers; an<jl 
in deciding this question officers of the Government are n<j) 
less protected against personal liability than they are in takj- 
ing any other action within their general powers. 

In Bradley v. Fisher, 13 Wall. 335. 352, 20 L. Ed. 646, 651) 
(1871). the Court said: j 

* * * no personal liability to civil action for such! 

acts would attach to the judge, although those actsi 
would be in excess of his jurisdiction, or of the juris-! 
diction of the court held by him, for these are particu-j 
lars for his judicial consideration, whenever his gen- 1 ; 
eral jurisdiction over the subject-matter is invoked-! 
Indeed some of the most difficult and embarrassing! 
questions which a judicial officer is called upon to con- ) 
sider and determine relate to his jurisdiction, or that ) 
of the court held by him, or the manner in which the! 
jurisdiction shall be exercised. 
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If officers had to determine questions as to the extent of 
their jurisdiction at the peril of being subject, if wrong, to 
personal liability at the hands of every person imagining him¬ 
self aggrieved and averring malice, the public policy that gov¬ 
ernmental action be expeditious and unconstrained would 
indeed be ill-served. 

No such burden is imposed by the authorities upon public 
officers. The cases are uniformly to the effect that an officer, 
particularly a judicial or quasi-judicial officer, is protected 
even though he erroneously determines that his general juris¬ 
diction extends to the particular case before him. So long as he 
does the kind of thing he is authorized to do he is protected, 
even though in a particular exercise of his general power he 
exceeds his jurisdiction. 

In Cooper v. O'Connor, 60 App. D. C. 100. 104, 09 F. (2d) 
135. 139 (193S), this Court said: 

It is not necessary—in order that acts may be done 
within the scope of official authority—that they should 
be prescribed by statute (United States v. Birdscll, 233 
U. S. 223. 230-231. 34 S. Ct. 512. 5S L. Ed. 930); or 
even that they should be specifically directed or re¬ 
quested by a superior officer. Mellon v. Brewer, 57 
App. D. C. 126, 129. 18 F. 2d 16S. 171. 153 A. L. R. 
1519. certiorari denied. 275 U. S. 530. 4S S. Ct. 2$, 72 
L. Ed. 409. It is sufficient if they are done by an 
officer “in relation to matters committed by law to his 
control or supervision.*' (Standard Nut Margarine Co. 
v. Mellon. 63 App. D. C. 339, 341, 72 F. 2d 557, 559, 
certiorari denied. 293 U. S. 605. 55 S. Ct. 124. 79 L. Ed. 
696); or that they have “more or less connection with 
the general matters committed by law to his control or 
supervision.*’ [Italics supplied] (Spalding v. Vilas, 
161 U. S. 4S3. 49S. 16 S. Ct. 631. 637. 40 L. Ed. 7S0; 
and see Lang v. Wood. 67 App. D. C. 2S7. 2SS. 9S F. 2d 
211. 212); or that they are governed by a lawful re¬ 
quirement of the department under whose authority 
the officer is acting. 
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Closely in point is the decision of this Court in Standard 
Nut Margarine Company v. Mellon. 63 App. D. C. 339. 72 F. 
(2d) 557 (1934). cert. den.. 293 U. S. 605 (1934). In thfjrt 
case the declaration alleged that the plaintiff manufactured 
and sold a certain food product between April. 1928, and July 
10. 1931; that the defendant Mellon, as Secretary of tlje 
Treasury, construed the then existing oleomargarine tax stat¬ 
ute to apply to this product; that in January. 1930,. plaintiff 
secured an injunction in the United States District Court fcj>r 
the Southern District of Florida against the Collector of In¬ 
ternal Revenue for that District restraining him from attempt¬ 
ing to tax plaintiff's product as oleomargarine: that the deci¬ 
sion was affirmed in the Circuit Court of Appeals for xHe 
Fifth Circuit in February. 1931. and by the United Statejs 
Supreme Court in 1932. 17 The declaration further alleged thajt 
notwithstanding the injunction issued by the District Courjt 
and the decision of affirmance in the Circuit Court of Appeal^, 
the defendants continued to interfere with the business of thje 
plaintiff in states other than Florida. In affirming a judgment 
sustaining a demurrer to the declaration, this court said (7(2 
F. (2d) at 559): 

* * * we are of the opinion that the defendants 
arc not personally liable in damages for their erroneous 
construction and application of the statute. We think 
the case is governed by the rule that the head of an 
executive department of the United States government 
cannot be held in damages for acts done by him in re j- 
lation to matters committed by law to his control of 
supervision. It became the official duty of the Commisj- 
sioner to determine whether the product manufactured 
by the plaintiff was subject to the tax prescribed by the 
act. It is true that the Commissioner construed th<j? 
statute erroneously, but nevertheless the subject-matte^ 
of the assessment was within his jurisdiction and auf 

thority. In such case error on his part does not expose 

— 

17 The Supreme Court held in effect that there was no oleomargarine taj 
statute which applied t<> plaintiffs product prior to July 10. 1031. Miller 
v. Standard Xut Margarine Co.. 2S4 U. S. 49$ (19321. 
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him to an action for damages, and this is none the less 
true even though his error be described as arbitrary, 
capricious, and malicious. [Italics supplied.] 

So, here, it became the official duty of the Commission to 
determine whether the registration statement filed by the 
plaintiff complied with the provisions of the Securities Act. 
To arrive at such a determination the Commission was ex¬ 
pressly authorized to conduct a hearing, to issue and serve 
subpoenas, and to apply to the appropriate United States court 
for an order requiring the persons subpoenaed to appear and 
testify. Clearly, the subject matter of the proceeding was 
within the Commission s jurisdiction and authority, and the 
fact that the Commissioners may have construed the statute 
erroneously cannot subject them to personal liability. Not¬ 
withstanding their error, they were still engaged in “action 
having more or less connection with the general matters com¬ 
mitted by law” to their control and supervision, rather than 
in action relating to matters “manifestly or palpably beyond’' 
their authority. See Spalding v. Vilas, supra. And this being 
so. appellant’s complaint must fail. The decision of the Su¬ 
preme Court cannot help him. 

D. An agreement by public officials to perform official acts does not 
constitute an actionable conspiracy 

Many of the paragraphs of the complaint are inflated w’ith 
language referring to a “conspiracy” of the defendants to com¬ 
mit the specific acts charged to them. But it is well settled 
that concert or agreement of public officials to perform the 
duties vested in them by law does not constitute an actionable 
conspiracy. 1 * If the actions charged against the defendants are 
tortious, they are such without aid of charges of conspiracy; 
if they are non-actionable because privileged, plaintiff cannot 

"As this Court has said: “The allegation of conspiracy adds nothing to 
appellant's declaration. An agreement by public officers to perform The 
official duties which they are required to perform, followed by per¬ 
formance in accordance with the agreement, does not constitute conspiracy.” 
Fletcher v. Wheat. 60 App. D. C. 250. 100 F. (2d) 432, 434 (193S), cert, 
den.. 307 U. S. 621 (11*39). Accord: Tennessee Elec. Poicer Co. v. Tennessee 
Valley Authority. 21 F. Sltpp. 947 (E. D. Tenn. 193S). 
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improve his case by alleging that defendants “conspired”; to 
perform them. The allegations of conspiracy can serve only 
to fix upon individual defendants responsibility for tortioius 
acts of one or more of their co-defendants committed in fur¬ 
therance of the alleged “conspiracy.” If, as we have shown, the 
actions alleged are themselves not tortious, allegations of con¬ 
spiracy to perform them are meaningless. 

II. Government officers are not liable for acts of their agents in which 
such officers have not participated 

The defendants below—appellees on this appeal—are the 
four members of the Securities and Exchange Commission who 
were incumbent at the times of the various acts charged in 
the complaint. As such, appellees are charged with having 
instituted a variety of administrative and judicial proceedings 
against appellant. As we have shown, the actions of the ap¬ 
pellees in this respect were incontrovertibly within the gen¬ 
eral scope of their authority as administrators of the Securi¬ 
ties Act. Allegations of malice or conspiracy with respect to 
these actions cannot aid the appellant’s case. 

But the charges against appellees as such are sought to tie 
buttressed by charges of misconduct against other persons, 
officers and employees of the Commission, not served in the 
action below, nor before this Court as appellees. It is alleged, 
for example, that a former employee of the Commission solic¬ 
ited a bribe from the plaintiff; that a former attorney for the 
Commission interfered with arrangements for the publicatiop 
of plaintiff’s book, and made statements which fatally imj- 
paired the health of one of plaintiff’s employees; and that 
a former General Counsel to the Commission walked uninj- 
vited over plaintiff’s lawn. We will not detail these charges 
of misconduct by persons not before the Court. We consider 
it sufficient to point out that the actions so charged can afj 
ford no basis for liability on the part of the appellees, who are 
not charged with having personally participated in them, noil' 
even in most cases with having known of their occurrence, j 

It has been consistently held by the federal courts, includ^ 
ing this Court and the Supreme Court of the United States,! 
that government officers cannot be held liable for improper 
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acts of their agents unless it is pleaded and proved that such 
government officers personally participated in such acts. The 
leading case on this point is Robertson v. Sichel, 127 U. S. 507; 
515-516 (1S88), in which the court said: 

* * * The government itself is not responsible 
for the misfeasances, or wrongs, or negligences, or omis¬ 
sions of duty of the subordinate officers or agents em¬ 
ployed in the public service; for it does not undertake 
to guarantee to any person the fidelity of any of the 
officers or agents whom it employs; since that would 
involve it, in all its operations, in endless embarrass¬ 
ments. and difficulties, and losses, which would be sub¬ 
versive of the public interests. Story on Agency, § 319; 
Seymour v. Van Slyck, 8 Wend. 403, 422; United States 
v. Kirkpatrick, 9 Wheat. 720, 735; Gibbons v. United 
States, 8 Wall. 269; Whiteside v. United States, 93 
U. S. 247. 257; Hart v. United States, 95 U. S. 316, 318; 
Mofiat v. United States, 112 U. S. 24, 31; Schmalz’s 
Case, 4 C. Cl. 142. 

The head of a department, or other superior func¬ 
tionary, is not in a different position. A public officer 
or agent is not responsible for the misfeasances or posi¬ 
tive wrongs, or for the nonfeasances, or negligences, or 
omissions of duty, of the subagents or servants or other 
persons properly employed by or under him, in the dis¬ 
charge of his official duties. Story on Agency, § 319. 

In accord are numerous other decisions, including— 

Bankers' Mutual Casualty Co. v. Minneapolis, St. P. 
& S. S. M. Ry. Co., 117 Fed. 434 (C. C. A. 8th, 
1902); 

Zinkhan v. District of Columbia, 50 App. D. C. 312, 
271 Fed. 542 (1921); 

Mores v. Jackson, 60 F. (2d) 598 (W. D. Wash. 
1932); 

Malewicki v. Qvale, 298 Fed. 301 (C. C. A. 8th. 
1924). 

Under this rule, and bearing in mind that no actionable 
conspiracy on the part of appellees is pleaded in the com- 


plaint, it is manifest that no liability can attach to appellees 
on account of the actions imputed to their employees and 
representatives. For example, though it is alleged in para¬ 
graph 44 of the complaint that “the defendants acting through 
defendant Flynn” interfered with the publication of appel¬ 
lant’s book, the complaint is silent as to the extent or natuite 
of appellees’ knowledge of or participation in Flynn’s alleged 
interference. In paragraph 29 of the complaint, where it js 
charged that “defendants” made certain slanderous remarks 
regarding appellant, quite obviously there is no intent to allege 
a joint slander by appellees personally. 19 In paragraph 31 <!>f 
the complaint it is alleged that the “defendants” turned ov£r 
lists of plaintiff’s customers to his competitors; but it appeals 
from Exhibit D to the complaint 20 that the turning over <>f 
these lists, if done at all, was the act of two individuals wlio 
are not even named as defendants. In the charge, in para¬ 
graph 36, that John J. Bums trespassed on the plaintiff’s froijit 
lawn, there is not even a suggestion that appellees personally 
participated in the “trespass.” The same is true of the alle¬ 
gation in paragraph 33 (b) that “defendant Flynn” made 
statements which impaired the health of an employee of the 
plaintiff, with the result that said employee contracted 4 n 
infection and thereafter died. And so on down the list. The 
official acts of appellees cannot be made actionable by recitals 
of improper acts of other persons, as to which there is ho 
allegation of participation by appellees themselves. 

Furthermore, and perhaps more important, we remind the 
Court again of the extraordinary character of the pleading fil^d 
in this case. The complaint proper is a lengthy, turgid, disor¬ 
ganized document, spreading sensational and unsupported 
charges of impropriety with—to say the least—a minimupa 

regard for the decencies of pleading. It is supplemented by 
_ 

"Because of the practical impossibilities of such a .situation it lias 
become well settled that, while there may be a “joint libel,” there caniiot 
be a “joint slander” [Yomtu v. Jlvxted, 185 Iowa 119, 107 N. W. 6G3 (191§); 
and cases collected in Note (1925 ) 34 A. L. R. 345], except in the very 
limited situation—not alleged here—where a slanderous song is sung!in 
chorus by defendants [Rrx v. Ben field, 2 Burr 980. 97 Eng. Rep. ^64 
(1760)]. 

*° Page 174, Exhibit D. 
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hundreds of pages of printed matter designed, apparently, to 
amplify and illustrate the paragraphs of the complaint itself. 
From these documents the defendants, and the Court, are 
supposed to deduce the nature of the plaintiff’s claim, and the 
defendants are supposed to prepare themselves to meet it. 
We submit that the plaintiff seeks to impose an unreasonable 
burden on the defendants and on the Court. 

Read with the utmost forbearance, the complaint may be 
understood to charge the defendants with conspiracy to engage 
in a course of conduct calculated to harass, annoy, and ruin 
the plaintiff, and to destroy his business (c/. par. 25. R. 5S). 
This course of conduct, the complaint shows on its face, is 
grounded on the exercise of official authority. On this ground 
it was privileged and can afford no basis of liability to 
plaintiff. 

But just because the complaint is the uninhibited document 
it is, neither the appellees nor the Court can say with absolute 
certainty that no possible cause of action has at any point been 
stated against any one of the appellees. In the rambling 
verbosity of the document, charging in large part clearly priv¬ 
ileged action, it may be that at some point language has been 
used which inadvertently reflects an act on the part of some 
party for which, if it w*ere proved, he might be held liable. 
No such bases of liability have been briefed by appellant, and 
we do not concede that any such exist; but we do say that 
not even the liberal principles of pleading sanctioned by the 
new’ Rules of Civil Procedure should be permitted to impose 
upon appellees, or upon the Court, the burden of finding out 
whether it is so or not. A lawsuit cannot with propriety be 
turned into a game of hunting needles in haystacks.- 1 

“ In just such a case Judge Leibell, in the Southern District of New 
York, recently dismissed a complaint even though apparently unwilling to 
hold that it stated no cause of action. In his opinion he said: 

“Although under the Federal Rules of Civil Procedure plaintiff's relief 
does not depend upon the theory of action or actions which she adopts in 
her complaint [Rule r>4 (c). F. R. C. I*.: Atwater v. Xorth American Coal 
Company (C. C. A. 2d. April 8, 1940), 110 Fed. 2nd —1 in the interest of 
clarity and good pleading, she should state the grounds upon which her 
various causes of action depend. Not only is such a statement necessary 
in order to present defendant with a complaint to which he can readily 
prepare an answer, but also a proper definition of the Issues will greatly 



27 


I 

I 


III. The order of the lower court dismissing the action should be affirmed 
and appellant should not be granted further leave to amend 

i 

We believe we have shown that the complaint fails to st$,te 
a claim for relief, and that the complaint, and the action, were 
properly dismissed by the court below. Yet in his brief Ap¬ 
pellant seeks further leave to amend, if this Court should con¬ 
cur in the judgment of the lower court as to the inadequacy 
of the present complaint. Such a request at this stage of the 
proceeding is rather surprising. Three successive complaiiits 
have been filed. The District Court has held each of thbse 
insufficient. Even then, as appellant states in his brief, “leaive 
was given to appellant to file a third amended complaint, but 
appellant felt he could not come within the court's rule aijid 
maintain his suit and therefore elected to stand upon f(is 
complaint * * *” (Br. p. 20). We agree with appellant 
that he cannot come within the ruling of the lower couijt; 
and we suggest that his election to stand on his secoiid 
amended complaint should at least stand as an admission bf 
his inability to state a claim. 

If this Court will compare appellant’s three complaints jit 
-will find an increasing elaboration—indeed, the growth of a 
legend. Since appellant felt that he had stated the best ca^e 
he had in his third (second amended) complaint, the Court, 
if it holds that the third complaint does not state a claiih, 
should not in fairness to appellees afford him a fourth oppor¬ 
tunity to plead. The courts justly favor adequate oppor¬ 
tunity for the allegedly injured to secure redress for their 
injury; but a point must come where this consideration must 
yield to the need of defendants for protection against repeated 
harassment. 

Denial of appellant’s request would accord with the well- 
settled practice of this Court. In Jackson & Sharp Co. v. Fay, 
20 App. D. C. 105 (1902), a demurrer was sustained to a dec¬ 
laration in deceit on the ground that it did not appear tha|t 
— 

facilitate future proceedings in the case, such as examinations before 
trial. * * * Apart from plaintiff's failure to properly state the theories 
upon which she anticipates a recovery, the complaint is replete with mat¬ 
ters that have no proper place in the pleading.” Baird v. Dassau (S. p. 
N. Y., May 6, 1940). 


i 

i 
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plaintiff had suffered any appreciable damage. Upon af¬ 
firmance by this Court, the appellant moved for a modification 
of the judgment in such manner “as will admit of an amend¬ 
ment of the pleadings in the particular in which this court 
holds them to be defective”—substantially the same relief as 
sought by the appellant here." 2 

In denying the motion this Court said (pp. 114-116): 

Plainly this is an application which should not be en¬ 
tertained, except for very grave reasons and in excep¬ 
tional cases. The ground of the application is that this 
court based its decision upon a very different ground 
from that on which the court below proceeded. But 
the demurrer was a general demurrer to the plaintiff’s 
declaration, in which several grounds of the invalidity 
of the declaration were stated; and if the court below 
preferred to rest its decision on one of these grounds 
and this court upon another, it is not apparent that 
the plaintiff was not duly notified of the imperfec¬ 
tions of its case as made by it. Instead of amending 
its declaration, as it was then duly notified to do, it 
deliberately elected to stand by that declaration and 
to try its fortunes in this court, with the reservation, as 
we may assume, that it would go back and try the 
case over again, if the decision against it should happen 
not to be sustained upon the precise grounds for it 
assigned by the court below. We find no warrant in 
law for this practice; and we do not think that it would 
be in accordance with the requirements of justice. 

* * * Here we have a distinct notification to a 

party that his pleading is defective and that he should 

35 See appellant’s brief, p. -40: “In the event the Court should be of the 
opinion that some parts of the complaint should be dismissed it is hoped 
that the Court, if it comes to this conclusion, will give the appellant the 
opportunity to again amend in the Court below. Since the matter is 
one of perhaps first impression in this jurisdiction [this is obviously un¬ 
true: see cases cited on p. 12, supra] it is believed that the interest 
of justice would dictate such a step and there is ample authority for 
so doing.” The cases cited on this page of appellant’s brief are not in 
point; they establish only the well-recognized discretion of a trial court to 
grant leave to amend—a discretion liberally exercised below in appel¬ 
lant’s favor. 
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amend, if he would recover, and a positive refusal by 
him to avail himself of his right. If we were to al^ow 
or direct amendment now, it would be impossible j in 
the future to have any finality in such cases, either^ in 
the court below or in this court. 

Directly in point are numerous other cases: e. g., Stamford 
Dock & Realty Cory. v. City of Stamford, 124 Conn. 341, 200 
Atl. 343 (1938); State for use of Netterviile v. Junkin, 159 So. 
864 (Miss. 1935 ); Martin v. Southwestern Bell Telephone (fo., 
125 S. W. (2d) 19 (Mo. 1939); Harp v. Southern Ry. (fo., 
119 Ga. 927, 47 S. E. 206 (1904); State v. Chesapeake & tfo- 
tomac Telephone Co., 162 Md. 572, 160 Atl. 437 (1932). 

Appellant should not be given leave to amend for an addi¬ 
tional reason. It appears from the face of the complaint tljiat 
the statute of limitations has run on practically every change 
deducible from the complaint. That this is so. and that f;hc 
point may properly be considered by the Court on appeal!, is 
fully developed in an Appendix to this brief. The fact that 
it is apparent from the face of the pleading that the staihte 
has run is not only an additional reason why the action of the 
lower court in granting the defendants’ motion to disnjiiss 
should be sustained in this Court; it is also a reason why no 
interest of justice would be served by affording appellan)} a 
fourth opportunity to plead. 

j 

Part Two 

The order denying plaintiff’s motion to strike motions 
of defendants Landis, Matthews, and Healy should 
be affirmed 53 

Appellant has stated as one of the two issues in this dase 
(Br. p. 20): 

2. The right of attorneys in the employ of the Gov¬ 
ernment and paid by the United States Treasury! to 
_ 

"Plaintiff made no such motion with respect to defendant Kennedy’s 
motions directed to the complaint (R. 75), and Part Two of this brieff is 
therefore inapplicable to defendant Kennedy and to his counsel. References 
to “defendants” or “appellees” in this Part Two mean only Commissioners 
Landis, Mathews, and Healy. 
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appear on behalf of appellees who are sued in their 
private capacity. 

This issue had its origin in a motion filed by plaintiff below 
to strike defendants’ motions directed to the complaint, on 
the ground that counsel for defendants were not authorized 
to represent them. The cases cited in appellant’s brief on 
this point relate only to the authority of a trial court to require 
counsel appearing before it to produce a “warrant” of their 
authority. 

This case raises no issue of the right of a trial court to re¬ 
quire attorneys to show* their authority to act on behalf of 
their clients, for at no point in this proceeding have appellees 
contested the existence of such a power in the trial court. In 
fact, although not requested to do so by the court, counsel for 
appellees filed in the District Court “warrants” of attorney 
evidencing their right to appear for the appellees. The only 
question before this Court in this branch of the case is whether 
or not attorneys who are employees of the Securities and Ex¬ 
change Commission are incompetent to represent the Commis¬ 
sioners when sued in their individual capacities for acts done 
as Commissioners. Appellant cites no authority whatsoever 
on this point. 

We submit that present counsel for appellees are entitled 
to represent them in either of two capacities: (1) as em¬ 
ployees of the Commission, because of the nature of the de¬ 
fense asserted to the complaint, namely, that the acts charged 
were within the scope of the appellees’ authority; or (2) as 
private practitioners admitted to membership in the bar of 
this Court and of the District Court, and therefore en¬ 
titled to represent litigants in said Courts. 

I. The nature of the defense asserted by the appellees is such as to entitle 

them to be represented by attorneys for the Securities and Exchange 

Commission 

Defendants moved to dismiss the complaint on the ground, 
inter alia, that it shows on its face that the acts com¬ 
plained of were done by them in the discharge of their official 
duties as members of the Securities and Exchange Commission. 
It is obviously proper that in the assertion of such a defense 
to the plaintiff’s complaint defendants should be represented 



by attorneys who are members of the legal staff of the Securij- 
ties and Exchange Commission, 24 and that the expenses of suc(i 
litigation should be borne by the Treasury of the United 
States and not by the officials whose acts are in question. Th|e 
Comptroller General has ruled to this effect: 

It is well established that where an officer of thje 
United States is sued because of some official act don^ 
in the discharge of an official duty the expense of de¬ 
fending the suit should be borne by the United States.j 5 

Such representation of officials sued on account of acts claimed 
by them to have been done in the discharge of their official 
duties is in accordance with well-established practice. 26 The 
practice has been consistently followed even in actions wher$, 
as here, the plaintiff alleges injury resulting from administra¬ 
tive action taken maliciously and in excess of authority: 

Spalding v. Vilas, 161 U. S. 483 (1896); 

Cooper v. O'Connor, 69 App. D. C. 100, 99 F. (2d^ 
135 (1938), cert, den., 305 U. S. 643 (1938); 


“The Securities and Exchange Commission is expressely authorized tjo 
appointed a staff of attorneys to represent it in civil litigation. Securities 
Exchange Act of 11)34, §4 (b). 

*6 Comp. Gen. 214 (1926). 

M E. </., government counsel represented the officer in: Anderson v. Dunfy, 
6 Wheat, 204 (1821) : Elliott v. Swarticout, 10 Pet. 137 (1836) : Mitchell V. 
Harmony. 13 How. 115 (1851) : Dynes v. Iloovrr, 20 How. 65 (1857) ; In re 
Xeagle, 135 U. S. 1 (1890) : State v. Fletcher , 22 Fed. 776 (C. C. N. D. Ill. 
1884) ; Horne v. Aderhold, 1 F. Supp. 690 (X. D. Ga. 1932) ; Jones v. McGill, 
46 F. (2d) 334 (I). X. H. 1931) ; Harris v. MaeCormack (App. D. C., No. 68lL 
decided Jan. 1937) ; Snyder v. Hart, 64 App. D. C. 353, 78 F. (2d) 237 
(1935). 

This practice has also been approved by the Attorney General in several 
opinions. For example, in 9 Op. A. G. 51 (1857), it was said: 

“When an officer of the United States is sued for doing what he wnjs 
required to do by law, or by special order of the Government, he ought 
to be defended by the Government. This is required by the plain principles 
of justice as well as by sound policy. Xo man of common prudence would 
enter the public service if he knew that the performance of his duty wouljd 
render him liable to be plagued to death with lawsuits, which he must canjy 
on at his own expense. For this reason it has been the uniform practice 
of the Federal Government ever since its foundation to take upon itsejf 
the defense of its officers who are sued or prosecuted for executing its laws. 
The following are some of the cases in which this has been done: (citing 
numerous cases) * * 
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Lang v. Wood, 67 App. D. C. 287. 92 F. (2d) 211 
(1937). 

Appellant argues, of course, that the acts in. question were 
not within the scope of appellees’ authority. That, however, 
is the main issue in the case, and it cannot be determined until 
the case has been concluded, either by final dismissal of the 
action or by verdict of a jury. We therefore submit that 
no basis can exist for the granting of appellants motion until 
there has been a decision, either on motion to dismiss or after 
a trial on the merits, that the appellees acted without the 
scope of their authority in the respects charged in the com¬ 
plaint. To hold otherwise would be to subject government 
officers to the burden and expense of retaining private coun¬ 
sel even in cases involving actions which, by the ultimate 
determination of the court or jury, were entirely proper and 
within the scope of their official authority. 

II. Even if it were ultimately to be held that the defendants’ acts were 
not done in discharge of their official duties, present counsel would not 
for this reason be disqualified from representing them. 

A. Chester T. Lane and Robert E. Kline, Jr., are members of this Court 
and of the District Court of the United States for the District of Co¬ 
lumbia, are entitled to practice before both Courts, and in such practice 
have properly associated with them attorneys admitted to practice in 
other jurisdictions 

The appellees, James M. Landis. George C. Mathews, and 
Robert E. Healy, are represented in this case by Chester T. 
Lane and Robert E. Kline, Jr., who are members in good stand¬ 
ing of the bar of this Court and of the District Court. For¬ 
merly associated with them in the defense of this action were 
members of the bar in good standing in other jurisdictions; 27 
and it is well settled that a member of the local bar may prop¬ 
erly associate with him attorneys admitted to practice else- 

" Those are: Allen E. Throop. admitted t<> practice before this Court, the 
Supreme Court of the United States, and the federal and state courts in 
New York; Thomas J. Lynch, admitted to practice before this Court and 
the federal and state courts in Ohio: George A. McNulty, admitted to prac¬ 
tice before the federal and state courts in Missouri and the Supreme Court 
of the United States; and O. John Rogge, admitted to practice before the 
federal and state courts in Illinois and the Supreme Court of the United 
States. 
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where. Cochran v. Burdick, 63 App. D. C. 150, 70 F. (2d) 
754 (1934), cert, den., 293 U. S. 561 (1934). 

I 

B. Attorneys for the Securities and Exchange Commission are not disquali¬ 
fied by statutory or ethical limitations from engaging in practice other¬ 
wise than on its behalf 

Assuming for the purpose of argument that the acts corti- 
plained of were done by the appellees in their individual 
capacity, neither the statutes administered by the Commijs- 
sion, 2 ' 1 nor any other statutes of the United States, prohibit 
attorneys in the employ of the Commission from engaging in 
practice otherwise than on its behalf. Where Congress h&s 
deemed such a prohibition necessary in the case of government 
employees it has by statute specifically so provided. Thu(s, 
federal judges, 2 " clerks, and other officers of the United States 
courts. 20 have been expressly prohibited from engaging in the 
practice of law. The Commissioners themselves are prohibited 
by the statute authorizing their appointment (Securities Ex¬ 
change Act of 1934. Section 4 (a)) from engaging “in any 
other business, vocation, or employment than that of serving 
as commissioner.” The absence of such a prohibition in t^ie 
case of attorneys for the Commission indicates that Congress 
intended to permit the Commission to determine the extent 
to which its attorneys might engage in private practice, in 
the absence of statutory prohibition or conflict of interest dr 
duty, there is no inherent impropriety in the representation pf 
private litigants by federal or state attorneys. In In. re Wake¬ 
field , 177 Atl. 319. 323 (1935), the Supreme Court of Vermojit 
said: 

There is no law in this state that prohibits a state’s 
attorney, when elected, from continuing in the private 
practice of law during his term of office, and it is the 
general custom of state’s attorneys to continue in their 
private practice of law; but it seems hardly necessary 
to say that such private practice must not conflict in 
any way with the duties of a state’s attorney as publ|ic 

” Securities Act of 1933: Securities Exchange Act of 1934; Public Utility 
Holding Company Act of 1935. 

28 U. S. C. 5 373. 
s "28 U. S. C. SSi 393. 396. 
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prosecutor, as he cannot represent both the state and 
a respondent charged with committing a criminal 
offense. [Italics supplied.] 

See also: Bellison v. Apland, 115 Iowa 599, 89 N. W. 22 
(1902); Snyder v. Tribune Co., 161 Iowa 671, 143 N. W. 519 
(1913); Bashford v. People, 24 Mich. 244 (1S72); Committee 
on Professional Ethics and Grievances, American Bar Asso¬ 
ciation, Opinions 30 and 77. 

The general recognition of this custom is indicated by the 
fact that statutes prohibiting such private practice on the part 
of government officers have been strictly construed. See 
Bellison v. Apland, supra, and Snyder v. Tribune Co., supra. 

Such representation is not rendered inappropriate by reason 
of the fact that the appellees have been sued as individuals. 
Regardless of the capacity in which the acts complained of 
were performed, the appellees could not have been sued in any 
other manner than as individuals. If appellant were to 
have sought an injunction to restrain the same acts now com¬ 
plained of, the suit would necessarily have been brought 
against the Commissioners as individuals. 31 In such a case 
would it for a moment be supposed that the defense of the 
suit by the Commission's legal staff would be inappropriate? 32 
Yet the present case involves the same facts, the same parties. 
The difference in remedy chosen by appellant, therefore, 
should not determine the propriety of the appellees’ choice of 
counsel. 

It is clear, we submit, that the counsel for appellees are not 
disqualified, either by statutory or ethical limitation, from 
appearing in this proceeding in their individual capacities as 
attorneys at law. 

“ Ex parte Young. 209 U. S. 123 (1908). 

31 In Bank of America N. T. A S. A. v. William O. Douglas , rt al., 105 F. 
(2d) 100 (App. D. (*., 1939). no question was raised either in the District 
Court or in this Court as to the right of counsel to the Commission to repre¬ 
sent the Commissioners in an action to enjoin the doing of acts alleged to 
be outside their authority. For other examples of the defense of members 
or officers of the Commission by its legal staff in suits for injunction, see: 
Fisher v. Landis. Dist. Ct. of I>. C.. Nos. 62032 and 02033. decided Aug. 11, 
1936 (unreported) : Neicfield v. Ryan. 91 F. (2d) 700 (C. C. A. 5th, 1937), 
cert. den.. 302 U. S. 729 (1937). rehearings den., 302 U. S. 777 and 650 
(1937); Landis v. North American Co., 299 U. S. 24S (1936). 



CONCLUSION 


We respectfully submit that the District Court acted corj* 
rectly in holding that the third (second amended) complainJt 
fails to state a claim upon which relief can be granted, and iiji 
dismissing the action upon the plaintiff’s failure to file a third 
amended complaint within the time allowed. 

We submit further that the District Court acted correctly 
in denying plaintiff’s motion to strike the motions directed t<j> 
the complaint filed by defendants Landis, Mathews, and 
Healy. 

In both respects the action of the District Court should b$ 
affirmed. 

Chester T. Lane, 

Robert E. Kline, Jr., 

Counsel for Appellees George C. Mathews and 

Robert E. Healy. 

Robert E. Kline, Jr„ 

Counsel for Appellee James M. Landis. 

E. CORTLANDT PARKER, 

Counsel for Appellee Joseph P. Kennedy. \ 

i 

Francis Currie, 

Orrin C. Knudsen, 

James A. Pike, 

Of Counsel. 


May 28, 1940. 
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APPENDIX 


The second amended complaint fails to state a claim since 
it shows on its face that the action is barred by the statute 
of limitations 

As indicated in our main brief (pp. 25-26, supra), we believe 
that neither the appellees nor the Court should be required t|> 
dissect the complaint to discover all possible claims of tort Ina¬ 
bility which may be buried under its mass of verbiage. Appel¬ 
lant's brief gives no assistance whatever in this respect, treating 
the case exclusively as one of conspiracy to use official power to 
injure appellant. Under these circumstances we have refrained 
from burdening our own main brief with detailed analysis of tlnp 
possible theories upon which tort liability might be asserted! 
However, for the purpose of establishing that the statute of limij- 
tations in any event furnishes a complete barrier to the action, w<i 
endeavor here to articulate every possible theory of liability 
which could by legal imagination be extracted from the com! 
plaint, and to apply the measure of the statute to the complain! 
as so analyzed. This analysis demonstrates, we believe, that ncj 
interest of justice would be served by ordering further proceed¬ 
ings in the lower court. 

It is well settled that with respect to the limitation of actions 
the law of the forum governs. 1 Section 341 of the District oi 
Columbia Code (1929) provides: 

No action shall be brought * * * for any statutory 

penalty or forfeiture, or for libel, slander, assault, bat-! 
tery, mayhem, wounding, malicious prosecution, false ar¬ 
rest or false imprisonment after one year from the time! 
when the right to maintain any such action shall have ac-j 
crued; and no action the limitation of which is not other-! 
wise specially prescribed in this section shall be brought] 
after three years from the time when the right to maintain) 
such action shall have accrued; * * * 

American Law Institute, Restatement of Conflict of Laves (1935) § 603;! 
3 Beale, Conflict of Laics (1935) § 603.1. 

(37) I 
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A painstaking examination of the allegations of the complaint 
indicates that almost every tort which might be pieced out of it 
is of such a character as to be barred by operation of the one-year 
statute. For example, it might be said that paragraphs 24, 29, 
30, and 35 sound in slander; paragraphs 34. 39. 43. 45, 4G. and 49, 
in libel: paragraphs 26, 27. 32, 40, 44, 47, and 50. in malicious 
prosecution: and paragraph 33, in trespass for assault and battery. 
The complaint and its exhibits show that the latest date on which 
any of the events charged in these paragraphs occurred was June 
28. 1935, the date on which the appellant charges that the defend¬ 
ants issued various press statements to the effect that he had evaded 
service of subpoena. Since this action was not commenced until 
Mav 23.1938. all of such claims are obviouslv covered bv the one- 
vear statute. 

Any other ‘‘torts'* would be governed by the three-year period 
of limitation. Among such other ‘‘torts'* is the charge that the 
appellees arranged to have an extortionist prey upon the plain¬ 
tiff (par. 36) : that the defendants caused the death of one of 
the plaintiff’s employees (par. 33); and that one of the “con¬ 
spirators,'* who was not served herein, trespassed on the plain¬ 
tiff’s front lawn (par. 36). The face of the complaint shows 
that all of such “torts" are barred bv the statute of limitations, 
with the exception of the items in paragraph 36 (extortion and 
trespass on the lawn) and paragraph 41 (interference with pub¬ 
lication of book). 

A detailed analysis of the complaint, in tabular form, showing 
the basis for the above conclusions, follows this Appendix. 

From the summary given above and from the analysis just 
mentioned, it is clear that, with the exception of the three mat¬ 
ters referred to above, all the appellant’s possible claims are 
barred by the statute of limitations. 

Since the running of the statute appears on the face of the 
complaint the question is clearly before this Court on the de¬ 
fendants’ motion to dismiss for failure to state a claim. True, 
at common law the defendant could not raise the question of 
the statute of limitations by demurrer even though the dec¬ 
laration showed on its face that the suit was barred. 2 The rea¬ 
son for the common law rule was that allegations of time were 
not “material” and so not binding on the plaintiff. But this 


! French v. Dixtrict Title Inxurancc Company . G4 App. D. C. 131, 75 F. 
(2d) 630 (1935). 


principle has been changed under the new Rules of Civil Pro¬ 
cedure, Rule 9 (f) providing that “for the purpose of testing 
the sufficiency of a pleading [e. < 7 ., on motion to dismiss], aver¬ 
ments of time and place are material, and shall be considered 
like all other averments of material matter.” It is generalli’ 
agreed that the effect of this rule is to enable the defendant to 
raise the statute of limitations on motion to dismiss for failur^ 
to state a claim where the complaint shows on its face thajt 
the statute has run . 3 This result is in accord with what was 
the federal equity practice * and the better rule under codfc 
pleading . 5 The new Rule has recently been given effect ip 
Krttsc v. Steinmyer , Civil Action No. 2498 (Nov. 16, 1939), ip 
which the United States District Court for the District of Colump 
bia without opinion dismissed a complaint on the ground that oiji 
its face the action appeared to be barred by the statute of limitaj- 
tions. 67 Wash. L. Rep. 1093 (1939). 

To raise the statute in this manner requires no special state!- 
ment other than the official form for motions to dismiss for failure 

* Judge Charles E. Clark has said: “For the purpose of testing the sufj- 
ficiency of a pleading, averments of time and place are material and shall 
be considered like all other averments of material matter. To that extent, 
the old common-law rule that time and place are immaterial is modified 
That would permit you to raise the question of statute of limitations earlier 
if you wish, because under the common law you couldn’t raise it except by 
affirmative plea, since any allegation of time in the declaration would not 
be binding. This changes that rule to that extent.” Proceedings of Clevej 
land Institute on Federal Rules (A. E. A. 1938 ) 234-235. 

Lawrence Koenigsberger, in his Introduction to the Federal Rules (193S)i 
30, has said: “Among the probable effects of this Rule [9 (f)] will be that 
if the claim appears on the face of the complaint to be barred by the 
Statute of Limitations, the pleading is insufficient on that ground. Thej 
practice at common law has been that if a cause of action is apparently! 
barred by the Statute of Limitations advantage may be taken of that baij 
only by a plea and not by demurrer. Under this Rule which makes the! 
date material, however, it would seem that where a complaint shows 
that the claim is barred by the Statute of Limitations, and no matter in) 
avoidance of the bar appears, a complaint would for that reason be held) 
not to state a claim entitling the party to relief, in accordance with the! 
practice in equity.” 

In accord, see 1 Moore, Federal Practice (1938 ) 595. 

4 Mercantile National Iianl: v. Carpenter , 101 U. S. 567 (1S79) ; Nitkey 
v. S. T. McKnight Co ., S7 F. (2d) 916 (C. C. A. 8th, 1937), cert, den., 30l' 
U. S. 697 (1937) ; Mitchell v. Grecnough , 100 F. (2d) 184 (C. C. A. 9th, 1938).| 

6 See Clark, Code Pleading (1928) 361; Atkinson, Pleading the Statute of. 
Limitations (1927) 36 Yale L. J. 914, 924-26. 
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to state a claim.® While it is required by statute in some juris¬ 
dictions that a demurrer or motion based upon the running of 
the statute must so state, such requirement is not made in Rule 
9 (f), referred to above, in Rule 12 (b), relating to the motion 
to dismiss for failure to state a claim, in the official form for 
such motion, or elsewhere in the Rules or Forms. This is rea¬ 
sonable : the ground of the motion to dismiss—whether based upon 
the absence of an essential element of the claim or upon the 
existence of facts on the face of the pleading which negative a 
claim 7 —is simply the ground stated in Form 19—“because the 
complaint fails to state a claim against the defendant upon which 
relief can be granted.” 

Further, even though the District Court may not have based 
its decision on this ground or although it may not have been 
pressed in argument, on review this Court should support the 
order dismissing the complaint on any basis encompassed within 
the ground of the motion made by appellees herein. 8 The ground 
of appellees’ motion to dismiss was that “the complaint fails to 
state a claim against the defendant upon which relief can be 
granted”; that the complaint shows that the statute of limitations 
has run is one reason why it fails to state a claim upon which 
relief can be granted. 

* See Official Form 19 appended to the Rules of Civil Procedure. 

T It is well settled that where the existence of an affirmative defense is 
apparent on the face of a pleading the complaint fails to state a claim, 
unless other facts pleaded negative such defense. Johnson v. Harrison, 
177 Ind. 240. 97 N. E. 930, 39 L. R. A. (N. S.) 1207 (1912) ; Calvo v. Davies, 
73 N. Y. 211, 29 Am. Rep. 130 (1878) : Bernstein v. Jacobson, 129 Misc. Rep. 
401, 221 N. Y. S. 453 (1927). See Clark, Code Pleading (1928) 1C9. 

"In Stone v. Investment Co., 15 App. D. C., 585, 588-589 (1900). the court 
said: “Any question of law, therefore, proper to have been considered in 
the court below under the general demurrer, whether it was actually con¬ 
sidered or not, may properly be considered here on this appeal. And we 
find that there is more than one such question In this case.” In con¬ 
struing Rule V of this court which provides that “in no case will this court 
decide any point or question that was not fairly presented for decision by 
the court below”, the court said, in respect to questions of law which may 
be considered in support of a general demurrer: “But plainly the rule is 
not intended to refer to such questions as those. If it were otherwise, we 
might be called upon to reverse a perfectly good judgment, because per¬ 
chance an insufficient reason or an untenable ground might have been 
assigned for its rendition.” 

See also Post v. Beacon Vacuum Pump & Electric Co., S9 Fed. 1. 5 
(C. C. A. 1st, 1900) ; and Cherry v. Chorn, 299 S. W. 598 (Mo. App. 1927). 
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Material in complaint establishing bar of statute of limitatioris 

The original declaration in this action was filed on May 23, 1938 (R. 1) 


Para¬ 

graph 


Nature of Allegations and Date 


Period of 
limita¬ 
tion 


Source 


I 


24 


M 


20 

27 

32 


“Conspiracy to destroy plaintiff’s busi¬ 
ness” formed “a few days after” 
November 24, 1934. 


Allegations as to public releases. It 
may be that plaintiff is attempting 
to allege libel or slander. These re¬ 
leases must have been published 
shortly after November 24,1934. 

The allegations in these paragraphs 
pertain to the initial investigation by 
the Commission of appellant's busi¬ 
ness. It would appear that the ap¬ 
pellant’s intent is to charge malicious 
prosecution, if anything. These ac¬ 
tivities must have occurred prior to 
February 8, 1935. 


3 years >. 


l year.. 


1 year... 


In paragraph 25 of first amended com¬ 
plaint* is charged the formation of a 
"conspiracy” "a few days” after the 
mailing of the letter to the President 
calling for the removal of Ickcs. This 
letter was written November 24, 1934 
(paragraph 22—second amended com¬ 
plaint). 

Paragraph 24 of second amended com¬ 
plaint states releases Issued “almost 
immediately” after the allegod con¬ 
spiracy. See also source references iin 
preceding item. 

It is apparent from paragraphs 20, 27 
and 32 and their context that these ac¬ 
tivities occurred prior to the institu¬ 
tion of the suit for injunction against 
appellant. On page 124 of Exhibit i> 
to the complaint 1 * * it appears that tty 
injunction order was signed February 
8,1935. 


28 The sending of telegrams to the pros¬ 

pective witnesses complained of in 
this paragraph obviously occurred 
between November 24, 1934, and 
February 8.1935. 

29 The allegations of this paragraph 

charge, if anything, slander. These 
also occurred between November 
24, 1934, and February S, 1935. 


30 


This paragraph alleges that defend¬ 
ants induced members of appellant’s 
clientele to sign statements which 
allegedly contained false complaints 
against appellant. These acts also 
mast have occurred between No¬ 
vember 24, 1934 and February 8, 
1935. Plaintiff here may have in¬ 
tended to allege either slander or 
malicious prosecution. 


l year 
or 3 
years. 4 


1 year... 


1 year... 


The considerations set forth In the pre¬ 
ceding item of this table are perti¬ 
nent here; in addition, the contents 
paragraph 28 date the sending of telC- 

i 

grams. 

The considerations set forth in tho third 
item of this table are also perti¬ 
nent here; in addition it is apparent 
from paragraph 29 that the statements 
were made prior to the injunction 
action. 

The considerations mentioned in thp 
third item of this table arc appli¬ 
cable here, as are the contents of para¬ 
graph 30. 


I 


1 This alleged tort, not being mentioned in D. C. Code (1929) 5341 among the torts barred after one 
year, would, in any event, under the terms of this section, be barred after three years. 

1 Admissions contained in prior pleadings are binding upon the plaintiff. See Morse r. Lewis, 54 
F. (2d) 1027 (C. C. A. 4th. 1932), in which Judge Soper said that it was proper for the District Court ip 
ruling on the sufficiency of an amended complaint to consider admissions in exhibits attached to a com¬ 
plaint; United States Trust Co. v. Sears. 29 F. Supp. 643 (D. Conn. 1939), in which Circuit Judge 
Clark, on a motion for judgment on the pleadings, considered admissions of the plaintiff in reply 
unauthorized by Federal Rule 7 (a). See also Palmer v. Palmer, 31 F. Supp. 861 (I). Conn. 1940). 

* Under the new Federal Rules of Civil Procedure exhibits to pleadings are a part thereof for all 
purposes. Rule 10 (c). See also note 2, supra. 

4 One year, if slander is intended to be alleged; otherwise perhaps three years. 


i 

i 
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Material in complaint establishing bar of statute of limitation.'. 

Continued 


Nature of Allegations and Date 

Period of 
limita- 

Source 


tion 



Para¬ 

graph 


31 


33a 


33b 


33c 


34 


35 


Plaintiff alleges that defendants, after 
obtaining the names and addresses 
of plaintiff’s clientele, turned them 
over to plaintiff's competitors. 
This alleged action undoubtedly 
took place, if at all, in January or 
February of 1935. 


Plaintiff alleges a threat to plaintiff's 
auditor (if anything, an “assault”). 
This occurred between December 
26. 1934, and January 23, 1935. 


riaintiff here alleges threats of bodily 
harm to plaintiff’s executive assist¬ 
ant. This must have occurred, if at 
all. between December 26, 1934, and 
January 23, 1935. 

Plaintiff alleges that Flynn committed 
assault and battery on a member of 
plaintiff’s staff. This occurred, if at 
all, February 9, 1935. 


Plaintiff here alleges that John J. 
Burns wrote a letter to a member of 
plaintiff's clientele which contained 
matters apparently deemed by 
plaintiff to be libelous. This oc¬ 
curred no later than May 4. 1935. 

Plaintiff in this paragraph ascribes 
certain slanderous remarks to one of 
the appellees. This must have oc¬ 
curred in February 1935. 


In these paragraphs plaintiff charges 
the issuance of certain publicity rc- 


39a 
39b 

*See note 1, supra. 


3 years». 


l year... 


I year 


1 year. 


l year 


l year... 


1 year.. 


By reference to pages 114, 117, 153, 1G6, 
167, 173, and 174 of Exhibit I) and the 
allegations of paragraph 31, it is clear 
that plaintiff's pajx*rs were made avail¬ 
able on January 5. 193.".; that the final 
hearing in advance of the injunction 
proceeding was held January 23, 1935; 
that, on plaintiff's admission (page 173 
of Exhibit D) which reads “shortly 
after the Commission had taken the 
names and addresses of my many 
clients from my books I learned from 
different sources that at least three new 
royalty firms . . . had begun to circu¬ 
larize my clientele . . The acts 
alleged must have occurred, if at all, 
“shortly after” January 5, 1935. »'. e., 
in either January or February of 1935, 

By reference to paragraph 33a and to 
pages 103, 114, and 117 of Exhibit D, it 
is clear that this threat occurred, if at 
all, between the elate of the first notice 
of hearing, which was December 26, 
1934. and the last date on which hear¬ 
ings were heard—January 23, 1935. 

The evidence set forth in the preceding 
item together with the allegations con¬ 
tained in paragraph 33b establish the 
dates given. 

From pages 124 and 127 of Exhibit D it is 
apparent that the injunction obtnined 
against appellant was signed on Febru¬ 
ary 8. 1935; that the incident described 
in paragraph 33c occurred on the follow¬ 
ing day. 

From pages 136. 137, 138, and 141 of Ex¬ 
hibit D it is obvious that the letter was 
written prior to the date the plaintiff 
filed a registration statement, which was 
May 4, 1935. 

It is apparent from pages 135, 136. and 137 
that the alleged slander was subsequent 
to February 8. 1935. the date of the in¬ 
junction issued to restrain plaintiff and 
within a period of "several weeks” after 
February 8. 1935. 

These dates appear with certainty at 
pages 124 (date of injunction given as 







Material in complaint establishing bar of statute of limitations —j- 


Continued 


Para¬ 

graph 


Nature of Allegations and Date 


Period of 
limita¬ 
tion 


Source 




i 


i 


39c 


leases which he considers libelous. 
The first of these was published Feb¬ 
ruary 8, 1935; the second was pub¬ 
lished in the very early part of 1935, 
and the third was published on June 


February 8, 1935), 133 (first press re¬ 
lease on date of injunction), and 135 (j>f 
Exhibit D; and also from parugrapjh 
39c. 


40 


43 


44 


45 

4C 


25, 1935. 

These allegations refer to the indict¬ 
ment of the plaintiff, the criminal 
action based thereon, and his subse¬ 
quent acquittal. The latter oc¬ 
curred on April 30. 1937. 

Plaintiff here alleges that defendants 
published certain false statements, 
the terms of which are not stated. 
In addition the paragraph refers to 
the stop order proceedings instit uted 
by the Commission and the an¬ 
nouncement thereof. Plaint iff seems 
to be attempting to charge either 
libel, slander, or malicious prosecu¬ 
tion. These acts must have oc¬ 
curred during May or June 1935. 

Plaintiff here alleges that he was called 
as a witness in the stop order hear¬ 
ing: that he was interrogated on mat¬ 
ters not relevant thereto: and that 
defendants made or sanctioned cer¬ 
tain false statements concerning the 
registration of plaintiff. If any¬ 
thing, plaintiff attempts to allege 
malicious prosecution and it is ob¬ 
vious that the matters complained 
of occurred during Mayor June 1935. 

This paragraph attempts to allege the 
publication of libelous releases on 
May 23, 1935. 

Plaintiff alleges defendants made pub¬ 
lic a telegraphic notice inviting plain¬ 
tiff to show cause why a stop order 
should not be entered when de¬ 
fendants knew registration state¬ 
ment was in full compliance with 
law. Plaintiff may be attempting 
here to allege libel or malicious prose¬ 
cution. The publication obviously 
occurred on May 23 or May 24,1935. 


l year... 


The date of the acquittal appears on pagie 
239 of Exhibit D. 


1 year... 


l year... 


It is obvious from the matter on pages lfio 
to 1.53 of Exhibit D that the acts alleged 
in paragraph 43 occurred prior to thje 
Stop order proceedings and after Ma^ 
4, 1935, the date of the filing of the regis¬ 
tration statement by plaintiff. 


The date of these alleged actions can bs 
fixed with certainty from the admis¬ 
sions on pages 150 to 153 of Exhibit D. 
which establish that the registration 
statement was filed May 4, 1935 and 
that the notice of stop order occurred 
prior to J unc 18,1935. 


l year... 

1 year... 


The date is stated in paragraph 45. 


The dates appear with certainty on pages 
143 and 144 of Exhibit D, and from th^ 
allegations of paragraphs 45 and 46. 


I 

I 
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MaterM in complaint establishing bar of statute of limitations — 

Continued 


Name ofAllegations and Date 

Period of 
limita¬ 
tion 

Source 

Here plaintiff relates the appointment 
of two trial examiners who were to 
preside, respectively, over the stop 
order hearings and that one of them 
was disqualified due to his employ¬ 
ment by the Commission.* These 
appointments occurred on May 25. 
1935, and June 5, 1935. If anything, 
plaintiff is attempting to allege 
malicious prosecution. 

1 year... 

Dates given appear in paragraph 47. 

Here plaintiff alleges the withdrawal 
of his registration statement, the re¬ 
fusal of the Commission to accept the 
withdrawal, and tho continuance of 
proceedings by the Commission. 
Again, this is apparently an attempt 
to allege malicious prosecution. The 
date of those actions was June 18, 
1935. 

1 year... 

The date appears in paragraph 48. 

Plaintiff alleges the delivery of sub¬ 
poena to a United States Marshal for 
service upon him and alleges that 
false statements were published to 
the effeet that plaintiff had evaded 
service of such subpoena. The date 
of the alleged libel was June 28,1935. 

1 year... 

The date appears from the matters stated 
on pages 158 and 162 of Exhibit D. 

Plaintiff here alleges the service upon 
him of subpoena, the second with¬ 
drawal of the registration statement, 
and the rejection of the second with¬ 
drawal by the Commission. If any¬ 
thing. this attempts to allege ma¬ 
licious prosecution. The dates of 
the acts alleged was June 22,1935. 

1 year... 

The date appears from the matters stated 
on pages 193 and 194 of Exhibit D. 

The allegations in the complaint per¬ 
taining to “unlawful" action by the 
Commission in the course of the exer¬ 
cise of its authority under the Securi¬ 
ties Act of 1933 may be an attempt 
to allege malicious prosecution for 
the alleged acts as a whole, termi¬ 
nated by the opinion of the Supreme 
Court in the Jones case. If so, the 
date of this “acquittal" must have 
been April 6, 193C. 

1 year... 

This is the date on which the Supreme 
Court of the United States handed 
down its decision in Jones v. Securities 
and Exchange Commission, 298 U. S. 1 
(1936). 


Para- 


47 


48 


49 


50 


Gen¬ 

eral 


• But sec note 11, p. 13, supra. 
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IN THE 

UNITED STATES COURT OF APPEALS 

FOR THE DISTRICT OF COLUMBIA. 


OCTOBER TERM, 1939. 


No. 7549. 


J. EDWARD JONES, APPELLANT, 

VS. | 

JOSEPH P. KENNEDY, JAMES M. LANDIS, GEORGE j 
C. MATHEWS AND ROBERT E. HEALY, 
APPELLEES. 


REPLY BRIEF FOR APPELLANT. 

i 

On August 26, 1940, this court in Glass v. Ickes, \ 
.... D. C. App. , F. 2d , 68 W. L. R. , j 
again emphasized the ruling of the Supreme Court 
in Spalding v. Vilas, 161 U. S. 483. In view of the 
importance of the Glass opinion and the reasoning j 
expressed therein it seems entirely permissible to make 
some further observations with respect to appellant. 
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The extent of the privilege and immunity given 
officers of the government in the discharge of their 
official duties is a troublesome one. Therefore in 
deciding whether the acts complained of come within 
the limitation the ruling of the Supreme Court in 
Spalding v. Vilas looms large. However the opinion— 
as broad and far-reaching as it was—did without ques¬ 
tion confine the acts of a government officer within 
certain limits and if the acts were “palpably or mani¬ 
festly beyond his authority” the officer was not immune 
from suit. Therefore in appellant’s case if we apply 
that standard then the privilege and immunity would 
not apply. 

In the Glass case this court gave much concern 
and consideration to Spalding v. Vilas . And it is most 
significant to note that the Chief Justice realized the 
danger of applying the doctrine announced in Spalding 
v. Vilas too liberally. In his separate concurring opin¬ 
ion the Chief Justice said: 

“The importance of the principle involved 
induces me to express my views separately. The 
opinion, I think, correctly states the rule of privi¬ 
lege applicable to an official of government. * * * 
The necessity for the rule is obvious but its cloak 
of absolute immunity offers such far-reaching 
opportunity for oppression, that it manifestly ought 
not to be extended beyond the impulse that gave 
it being.” 

The Chief Justice then went on to conclude that the 
opinion of the court in the Glass case was within the 


3 


I 

i 

j 

i 

rule announced in Spalding v. Vilas but then wentj 
on to conclude: 

I 

“And in this view I am impelled to concur 
in the opinion, though in doing so I express with 
great deference the fear that in this and previous! 
cases we may have extended the rule beyond thej 
reasons out of which it grew and thus unwittingly! 
created a privilege so extensive as to be almost} 
unlimited and altogether subversive of the funda-j 
mental principle that no man in this country is 
so high that he is above the law.” 

In the Glass case the matters complained of were 
in the main true and so conceded by the appellant 
Glass. In the instant case no such situation exists. 
The complaint reveals a course of conduct that under | 
no circumstances could be considered within the scope | 
of the official duties of the appellees. In other words 
the acts complained of were plainly “manifestly and 
palpably beyond the authority” of the appellees. If 
we take that view of the situation it is plain that | 
appellees cannot claim immunity for such acts. There- ! 
fore appellees should be compelled to answer the com- j 
plaint in the court below and stand trial. We say 
therefore that the judgment of the court below should 
be reversed. 

Respectfully submitted, 

James J. Laughlin, 

Counsel for Appellant. 
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